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August 5, 2016

VIA U.S. MAIL AND ELECTRONIC MAIL

John C. Cruden

Assistant Attorney General

Environmental and Natural Resources Division
U.S. Department of Justice

P.O. Box 7611

Washington, DC 20044-7611
pubcomment-ees.enrd @usdoj.gov

Re: In re: Volkswagen “Clean Diesel” Marketing, Sales Practices, and Products
Liability Litigation, Case No: MDL No. 2672 CRB (JSC), and D.J. Ref. No. 90-5-
2-1-11386

Dear Mr. Cruden:

These comments are being submitted on the proposed Consent Decree in the above-
referenced litigation, on behalf of the Cherokee Nation (herein, the “Nation”). The Nation is
acknowledged by the United States Government as a federally recognized Indian Tribe, and is the
largest such tribe. The Nation’s boundaries encompass all or part of fourteen counties in what is
now the northeastern part of Oklahoma. We appreciate your recognition that Indian Tribes play an
important role in protecting the environment, and thank you in advance for your consideration of
these comments.

L History of Negotiations and Summary of Comments to Improve the Consent
Decree

On June 26, 2013, the President set forth “a national policy to ensure that the Federal
Government engages in a true and lasting government-to-government relationship with federally
recognized tribes in a more coordinated and effective manner, including by better carrying out its
trust responsibilities.” Exec. Order 13647 (June 26, 2013). The Nation, however, was neither
consulted nor invited to participate in the settlement negotiations, even those concerning the type
of environmental projects that would be eligible for mitigation proposals. The Nation only saw the
Consent Decree after it was completed and accordingly did not have a chance to provide input
concerning the mitigation projects that would be viable and desirable on Indian lands. This falls
far short of exercising the United States’ responsibility to federally recognized tribes in the
“coordinated and effective manner” established by the President. And, consultation or — at a
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minimum — notification on a government-to-government basis would not affect the ability of the
Attorney General to settle cases on behalf of the United States. See, id., Section 4(a)(i).

Many Indian Tribes do not have the same needs, resources or infrastructures as the states.
There are few large-scale opportunities for conversion or replacement of diesel engines; there is
not as much “in-house” expertise in terms of planning, engineering and executing projects; and
there are few, if any, railroads, ferries and other infrastructure with large diesel equipment. As
discussed in more detail below and in the attached report by Dr. Frank Ackerman of Synapse
Energy Economics, Inc., a well-respected expert on energy economics and related environmental
issues, we seek modifications of the Consent Decree that recognize these different circumstances,
including changes which provide for the following:

1. Allowing for a broader range of mitigation projects with fewer restrictions, including
renewable energy projects such as solar, wind and hydroelectric power; efficiency
projects that reduce pollution and fossil fuel use, such as replacement of older wood
stoves; and less restrictions on the conversion or replacement of diesel engines with
alternatives such as electric, hydrogen, or compressed natural gas (including lifting
restrictions on building the facilities necessary for such projects). This proposal could
be more suitable on tribal lands and in many circumstances would displace larger
sources of nitrogen oxides (NO,) and result in more significant reductions of NO,
emissions and other equally harmful pollutants.

2. Reducing the number of annual funding cycles to one, thereby allowing for larger, more
efficient and sustainable long-term projects.

3. Providing for the appointment of a separate Trustee for eligible Indian tribe projects,
eliminate the reverter of Indian mitigation funds to the general fund, and replace
Settlement Appendix D, 5.0.5.2.3 (which provides for a per capita distribution).

4. Allowing for an appropriate percentage of the mitigation funds to be used for technical
assistance and administrative expenditures.

5. Clarify the waiver provision and ensure that Indian Tribes are given a comparable
percentage of any penalty payments or fines.

IL. Recognition of Tribal Interests and Coordination with Tribal Governments has
been Inadequate

As a preliminary matter, we seek more meaningful coordinatiop, including recognition of
and compliance with the Federal Government’s stated commitments. Executive Order 13175
specifies that each Agency must have an accountable process to ensure meaningful and timely
input by tribal officials in the development of regulatory policies that have tribal implications.
Exec. Order No. 13175 (Nov. 6, 2000). In 2011, EPA developed a policy to comply with that
Executive Order. Its statement could not be more clear:
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EPA’s policy is to consult on a government-to-government basis with federally
recognized tribal governments when EPA actions and decisions may affect tribal
interests.  Consultation is a process of meaningful communications and
coordination between EPA and tribal officials prior to EPA taking actions or
implementing decisions that may affect tribes.

EPA Policy on Consultation and Coordination with Indian Tribes (May 4, 2011), Section L
Moreover, “Consultation should occur early enough to allow tribes the opportunity to provide
meaningful input that can be considered prior to EPA deciding whether, how, or when to act on the
matter under consideration.” /d. at Section V.C.?

In light of this policy, the Nation submitted a letter seeking an extension of the public
comment period on July 25, 2016. The letter noted that the time frame was inadequate to allow
meaningful analyses of the issues presented by the Decree and the programs implemented by it.
On July 29, 2016, the DOJ determined not to extend the public comment period and stated that,
“We will treat your letter as a public comment.” The DOJ’s initial response did not comport with
Executive Order 13175 or the EPA’s Policy, and does not reflect the meaningful consideration
appropriate for a government-to-government request affecting important tribal interests.’

Likewise, whife we appreciate the DOJ Office of Tribal Justice’s July 7, 2016 invitation to
consult on the process for distributing the Tribal Allocation Subaccount, consulting with the
Nation beginning on August 8, 2016 - after comments on the Consent Decree are due - makes the
consultation potentially meaningless and fails to strengthen the Nation’s management over
resources and impacts on its land. We are also concerned about the limited scope of the input
sought from the Nation. The only issues on which the Nation is invited to consult are:

- A method for allocating annual funding in the Tribal Allocation Subaccount for
Eligible Mitigation Actions;

- A method for providing technical assistance to the tribes; and

- A method for recommending candidates to serve as the Trustee.*

' The 2011 Policy reaffirms the principles set forth in the 1984 “EPA Policy for the Administration of Environmental

Programs on Indian Reservations,” which “remains the comerstone for EPA's Indian Program and ‘assure[s] that tribal

concerns and interests are considered whenever EPA’s actions and/or decisions may affect’ tribes (1984 Policy, p. 3,
rinciple no. 5).” 2011 Policy at Section II.

“ The U.S. Department of Justice has similar policy, discussing lhe “government-to-government relationship” between

“lhe Federal Government and the governments of federally recognized Tribes.” DOJ Policy Statement 0300.01

(August 29, 2013).

" On August 3, 2016, two days before the end of the comment period, DOJ provided some rationale for its refusal in

response to an inquiry by counsel for the Nation. None of the issues set forth in these comments were discussed, nor

was any justification provided for ignoring the core principals of the Executive Orders regarding tribal relations or

EPA’s Tribal Policy.

* We note that the DOJ has not yet provided the “framing paper” setting forth the issues to be discussed at the first

“telephonic consultation” on August 8, 2016.
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The Nation is not being consulted regarding the very programs for which it will be required to
qualify. Moreover, the Nation is not being consulted regarding significant issues relating to the
distribution of the funds, including whether the Eligible Mitigation Actions and payment schedule
as designed will accomplish the overall goals of the Consent Decree in Indian Country.

We are hoping for a more collaborative approach to this process moving forward.
III. Recommended Modifications to the Consent Decree
1. Expand the List of Qualified Mitigation Projects and Remove Limitations

The Consent Decree sets forth a very narrow list of qualified mitigation projects, primarily
dealing with efforts to modify and/or replace existing diesel-powered equipment.” While Indian
Tribes have diverse needs, few of them have the established infrastructure or transportation
systems to take advantage of these specific projects in a way that will truly advance the Consent
Decree’s goal to “[FJully mitigate the total, lifetime excess NO, emissions from the 2.0 Liter
Subject Vehicles[.]” Decree, Appx. D. We agree with the stated goal, but believe it would be
more appropriately achieved using a flexible approach, rather than a one-size-fits-all solution.

We have identified examples of potential mitigation projects that would better fit the needs
of Indian Tribes and the conditions on the ground, while reducing the amount of NO, emissions to
which tribal citizens are exposed. These include:

Development of solar, wind and hydroelectric power.
- Insialling energy efficient upgrades to tribal housing and buildings.

- Expanding infrastructure to deliver natural gas to tribal lands for use as an alternative fuel
in tribal vehicles.

- Conversion of wood fired stoves.
- Establishing monitoring stations to track NO, on tribal lands.

We believe all parties would be better served with language giving Indian Tribes the ability
to submit proposals for a broader range of mitigation projects consistent with the goals of the
partial consent decree.

We also request giving a designated Tribal Trustee the authority to approve alternative

environmental mitigation projects that meet the Consent Decree’s stated goal while effectively
considering the diverse needs and means within Indian Country.

* These include: Freight Trucks, Buses, Locomotives, Ferries/Tugs, Ocean Going Vessels Shorepower, Airport
Ground Support Equipment, Forklifts, and Zero Emission Vehicle Supply Equipment. See Decree, Appx. D-2.
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2. Reduce the Number of Rounds and the Length of the Mitigation Payment Period

In order to ensure that Indian Tribes are able to implement more impactful mitigation
projects, we recommend reducing the number of annual funding cycles to one rather than six as
anticipated by the Consent Decree. See Decree, Appx D, Section 5.0.5.2.1. There are 567
Federally recognized Indian Tribes,® and each may have projects to propose. Dividing the
approximately $50 million available between all the interested tribes and further dividing them into
six rounds or funding cycles might yield de minimis awards and prevent more worthwhile and
environmentally beneficial projects. We are concerned that spreading the payments over six
annual funding cycles will result in smaller, short-term projects rather than a meaningful, long-
term investment in NO, mitigation.

3. Appoint a Tribal Trustee, Eliminate the Reverter of Indian Mitigation Funds, and
Provide the Tribal Trustee with Authority to Distribute Funds in Case Eligible
Requests by Tribes Exceed Available Funding

Tribal interests and viable mitigation projects differ significantly from those of the states
and cannot be knowledgeably addressed by the proposed Trustee. Therefore, we request the
appointment of a designated Tribal Trustee to effectively consider the diverse needs within Indian
Country.

Of particular concern is that the Nation is already being asked to waive their right to seek
injunctive relief or to bar certain vehicles from tribal lands in exchange for a promise that their
mitigation proposals will be considered. However, the Nation and other tribes stand to lose some
or all of the money allocated for their benefit in the event their funding requests are rejected or
diluted. See Decree, Appx. D, Section 5.0.5.2.1. In fact, there is no guarantee that the Trustee will
approve any Tribal proposals or fund any Tribal mitigation projects. And if tribal projects are
approved, there is no guarantee they will be funded at an adequate level.

Rather than including a provision that would return any uncommitted funds to the non-
tribal Beneficiaries, we ask the EPA to commit to working with Indian Tribes pursuant to EPA
Tribal Policy to assure a fair and complete distribution of the mitigation funds currently allocated
for tribal projects.

We are also very concerned with Settlement Appendix D, Section 5.0.5.2.3, which provides
that funds are to be allocated on a per capita basis if the funds applied for are greater than the funds
available. Among other things, this provision could result in a tribe that expended significant
resources on submitting a detailed technical application receiving the same amount of funds on a
per capita basis as another tribe that expended no resources on submitting a one-line application of
intent to receive funds. Instead, we request that the Tribal Trustee be given the authority on
allocating funds in the case where applied for funds exceed available funds.

® hitp://www.bia.gov/WhoWeArefindex.htm

VW-2LCMT0000176



Case 3:15-md-02672-CRB Document 1973-5 Filed 09/30/16 Page 51 of 161

August §, 2016
Page 6 of 7

4. Request to Expand the Administrative Expense Allocation

Tribes have significantly less “in house™ expertize and administrative capabilities relative
to the states and will need to rely to a greater extent on paid professionals in developing and
implementing projects, including engineering, technical, administrative, accounting and legal
assistance. Accordingly, we request greater flexibility to use the allocated trust funds for technical,
professional and administrative assistance. Currently, the Consent Decree provides for two
additional expenditures from the Tribal Allocation Subaccount, totaling 15%:

- 5% to be directed towards technical assistance to enable tribes to prepare funding request
for Eligible Mitigation Actions. Decree, Appx. D, Section 2.1.1.

- 10% for actual administrative expenditures associated with implementing Eligible
Mitigation Actions. Decree, Appx. D-2 at 10.

While this amount is helpful to defray the cost of proposing and implementing mitigation projects,
it does not fully recognize the realities of tribal expertise and administration.

As compared with the states, tribes have smaller staffs with fewer existing projects in
place. Many tribes will need to conceive, develop, and implement many of the mitigation
programs from scratch, and we are hopeful the tribes will need to consider more than simply what
trucks to buy or which vehicles need replacement engines. Without the flexibility to allocate
necessary resources to professional assistance and administering the programs, tribes will be
forced to spend their allocated money on short-term projects rather than laying the foundation for a
long-term, self-sustaining mitigation effort that would better accomplish the stated goal of the
decree.

Accordingly, we propose that those amounts be increased to provide that awards under the
Tribal Allocation Subaccount can expend up to 15% (an increase of 10%) towards technical
assistance to enable tribes to prepare funding requests for Eligible Mitigation Actions and up to
15% (an increase of 5%) for actual administrative expenditures associated with implementing
Eligible Mitigation Actions.

5. The Waiver Must be Clarified and Indian Tribes Should Receive a Portion of any
Penalties or Fines Allocated to Participating States

The Nation is concerned about the waiver of claims clause contained in section 4.2.6 of
Appendix D to the Consent Decree. Specifically, it appears that they are asked to release their
claims for injunctive relief and the right to bar 2.0 Liter Subject Vehicles from Indian land without
receiving the same consideration as other states. That clause should be clarified by including or
referencing the reservation of rights language contained in the Consent Decree so that all
beneficiaries of the mitigation fund, including the Nation, are entitled to a reservation of rights
equivalent to that held by the U.S. and California.

Further, and to the extent any stipulated penalty or other penalty payments are collected in
connection with this consent decree and are distributed to participating states, Indian Tribes should
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receive a comparable percentage of these penalties. Discretion should be vested in the Tribal
Trustee to determine the proper use of those funds.

Thank you for your consideration of the Cherokee Nation’s comments. Please do not

hesitate to contact me with any questions.

Sincerely,

B & U0

Sara E. Hill
Secretary of Natural Resources
Cherokee Nation

Attachment

cc: Phillip Brooks, Director of Air Enforcement Division
United States Environmental Protection Agency
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From: IdleAir TSE Partners

To: ENRD, PUBCOMMENT-EES (ENRD); info@idleair.com

Sent: 8/3/2016 2:37:32 PM

Subject: Re: Volkswagen “Clean Diesel” Marketing, Sales Practices, and Products Liability Litigation, Case No:

MDL No. 2672 CRB (JSC), and D.J. Ref. No. 90-5- 2-1- 11386

John C. Cruden Esq.

Assistant Attorney General

Environment and Natural Resources Division
U.S. Department of Justice

In re: Volkswagen “Clean Diesel” Marketing, Sales Practices, and Products Liability Litigation, Case No: MDL No.
2672 CRB (JSC), and D.J. Ref. No. 90-5-2-1-11386.

Dear Mr. Cruden:

Our organization writes to request that the final settlement between the U.S. government and Volkswagen provide
maximum flexibility for States and Native American tribes to consider allocating some of their funds to truck stop
electrification (TSE). Specifically, we ask that the settlement expressly list truck stop electrification as an eligible
mitigation activity within Appendix D2, along with the nine other activities that already include various forms of
diesel retrofits and the marine equivalent of truck stop electrification. While TSE is eligible for funding under the
DERA program option, we are concerned that some States and Tribes will decline or minimize use of the DERA
option. Moreover, should Congress decide not to provide funding for the DERA program, there would be limited
opportunity to invest in TSE.

Too often, drivers idle their engines during overnight stays in order to maintain a safe and comfortable interior
environment. The practice takes place on a large scale and has a disproportionate impact on disadvantaged
communities (see https://www.idleair.com/tse-environmental-justice/) where truck stops and fleet terminals tend to
be located. DERA’s own guidelines flag the communities surrounding truck stops for programmatic priority. The
Argonne National Laboratory estimates that rest-period idling wastes about 1B gallons of diesel and results in the
emission of about 55,000 tons of nitrogen oxides released annually in the US (see http://www.afdc.energy.gov
/uploads/publication/hdv_idling 2015 .pdf). The EPA rates Truck Stop Electrification as the single most cost effective
activity to mitigate mobile sources of NOX emissions (less than one third of the cost per ton achieved through diesel
retrofits). See page 13 (https://www3.epa.gov/otaq/stateresources/policy/general/420b07006.pdf). Truck Stop
Electrification, an EPA SmartWay verified technology, provides long-haul truck drivers an alternative to idling their
diesel engines during their overnight stays. Significant NOX mitigation can be achieved through 1) installation of new
TSE locations; and 2) TSE vouchers for truck drivers to encourage more truckers to use existing TSE facilities.

Again, we urge you to specifically list TSE infrastructure and TSE vouchers as eligible mitigation activities under
Appendix D2 of the settlement. This would afford beneficiaries maximum flexibility to achieve the settlement’s goal
of improving air quality in disadvantaged communities by reducing harmful diesel emissions.

Thank you for your consideration.
Sincerely,

Fran Olsen Sharp

Title: VW TDI Owner

Organization: Chirping Frogs Farm

Email: Chirping Frogs Farm@gmail.com

Additional Comments: I feel that there are excessive fines on VW. VW should be fined for what they did, but they
should not be paying for everyone else to upgrade / improve their diesel related vehicles. This is not OK. This
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DEPARTMENT (LF PUBLIC HEALTH

Thomas A. Farley, MD MPH
‘Health Commissioner

CITY OF PHILADELPHIA Coroline - S MD

Air Management Services
Kassahun Sellassie, PhD, PE
Acting Director

321 University Avenue, 2™ floor
Philadelphia, PA 19104

Telephone (215) 685-7584
Fax (213) 6515-945]

August 5,2016 .

John C. Cruden i
Assistant Attorney General

Environment and Natural Resources Division

United States Department of Justice

U.S. DOJ -~ ENRD

P.O. Box 7611

Washington, DC 20044-7611

pubcomment-ees.enrd@usdoj.gov

RE: Proposed Partial Consent Decree — In re: Volkswagen “Clean Diesel” Marketing, Sales,
Practices and Products Liability Litigation, Case No: MDL No. 2672 CRB (JSC), and D.J. Ref.
No. 90-5-2-1-11386

Dear Mr. Cruden:

The City of Philadelphia has reviewed the proposed partial Consent Decree (“CI)™) reached
between the U.S. Environmental Protection Agency (“EPA™) and California Air Resources Board
(“CARB”™) and California Attorney General’s Office, and Volkswagen Group of America, Inc. and its
affiliates (“Volkswagen”), filed with the United States District Court in the Northern District of California
in the above referenced case, and published for public comment in the Federal Register on July 6, 2016.'
The City appreciates the opportunity to comment on the draft partial CD before it is finalized., The City
is pleased at EPA and California’s efforts to reach a constructive settlement that attempts to mitigate the
environmental damage to air quality caused by Volkswagen’s manufacture and sale of non-Clean Air Act
compliant 2.0 Liter diesel vehicles throughout the country. In particular, the City is pleased %t the EPA
and California’s efforts to address the negative environmental and health impacts that Volkswagen’s
actions had on all states, territories, tribes, and municipalities. .

In the City of Philadelphia, the Department of Public Health, Air Management Services (‘“AMS”)
is charged with implementing an effective air quality program to monitor and reduce the eanronmental

""Notice of Lodging of Proposed Partial Consent Decree Under the Clean Air Act, 81 Fed. Reg. 44,051 (JLJI. 6,
2016). 5

¥
. H
i ;
H
3
H
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permitting regulations.” Phlladelphla is the fifth largest city in the country, and has a population of more
than 1.5 million people’ The greater Philadelphia area includes approximately 6 million people, many
who commute into and around the City by car each day." Much of the City’s population is low income

and/or minority, which is why the larger part of Philadelphia is designated as an environmental justice
5

I PR T

arca.

The City specifically supports the comments of the National Association of Clean A
(“NACAA”). Additionally, the City will comment on (i) the Form of Environmental Miti
Agreement, Appendix D, of the proposed partial CD, and (ii) the need to change the t

\ir Agencies
pation Trust
erms of the

Environmental Mitigation Trust Agreement to properly account for the disparate impact that

Volkswagen’s CAA violations have on urban and environmental justice areas.

Appendix D. Form of Environmental Mitigation Trust Agreement

1. Appendix D-2. Section 1(d)-(e), 2(d), 3(d), 4(d), 6(d). The Mitigation Trust should i

funding allocation allowable for non-governmental vehicles and equipment to be re

ncrease the
powered or

replaced to 75% of cost, In Philadelphia, potential Eligible Mitigation Actions include| repowering

or replacing diesel equipment owned by private parties that are tenants of a local or state
entity like the Philadelphia Regional Port Authority. Such private parties have repeated

government
ly indicated

that they are not willing to repower or replace existing diesel equipment under low percentage

matches. For example, if the cost to replace an existing forklift is $25,000, then partial

contribution

of $5,000 is insufficient incentive to encourage them to invest themselves in the cleaner equipment.
By increasing the allocation of funding available to 75% of cost for non-governmental digsel vehicles

or equipment to be repowered or replaced through Eligible Mitigation Actions, the Miti
provides reasonable incentive to encourage private entities to engage in mitigation m
reduce their NOx emissions.

2. Appendix D-2, Section 10, Diesel Emission Reduction Act (DERA) Option. The

pation Trust
easures and

Mitigation

Trust should change the terms of Section 10 teo clarify that Mitigation Trust funds received by
an individual state, territory, or tribe, are not to be managed as part of the DERA program, but

are instead an allowable match for DERA. The current language of Section 10 appears to provide
states, territories, and tribes with a mechanism for simply increasing the funds alloca%ed to their

existing DERA programs by applying Mitigation Trust funds to that program. To the
funds may be used for other purposes than those outlined in the Mitigation Trust, this co:

xtent those
tradicts the

2 The City of Philadelphia has received EPA delegation to implement the federal National Emissions St
Hazardous Air Pollutants (“NESHAP”) and New Source Performance Standards (“NSPS”) programs.

ndards for
ee 50 Fed

Reg. 34,140 (Aug. 23, 1985); 48 Fed. Reg. 31,638 (Jul. 11, 1983); see alsa 67 Fed. Reg. 4181 (Jan, 29, 2002); 77
Fed. Reg. 16,029 (Mar. 19, 2012); 68 Fed. Reg. 15,059 (Mar. 28, 2003). Philadelphia operates an approved PADEP
Air Pollution Control Program, including implementation of the Title V permitting program for stationary sources in

the City. See PADEP, Agreement for Implementation of the Philadelphia County Air Pollution Control
(Jul. 1, 2015).

Program

* U.S. Census Bureau, Annual Estimates of the Resident Population for Incorporated Places of 50,000 or More (May

2016), http://factfinder.census.gov/faces/tableservices/jsf/pages/productview.xhtml?sre=bkmk.

*U.S. Census Bureau, Annual Estimates of the Resident Population: April 1, 2010 to July 1, 2015 - Uni
Metropolitan and Micropolitan Statistical Area (Mar. 2016),
http://factfinder.census.gov/faces/tableservices/jsf/pages/productview.xhtml?src=bkmk.,

ted States --

* See Pa. Dep’t of Envt’l Prot..eMap PA (click “Areas of POI — Environmental” and “Environmental Justice Areas),
http://www.depgis.state.pa.us/emappa’ (last visited Jul. 27, 2016); see also Pa. Dep’t of Envt’] Prot., Office of

Environmental Justice, http://www.dep.pa.gov/PublicParticipation/OfficeofEnvironmentalJustice/Pages
Environmental-Justice-Areas.aspx (last visited Jul. 27, 2016).

PA-
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purpose and intent of the Mitigation Trust, and may prompt states to simply ramp up the existing state
DERA program and grant-making mechanism, rather than to engage in collaborative development of
Eligible Mitigation Action proposals to submit to the Trust. The language of Section 10, should
therefore be changed as follows:

“Beneficiaries may use Mitigation Trust fFunds for their non-federal match or overmthch
pursuant to Title VII, Subtitle G, Section 793 of the DERA Program in the Energy Policy
Act of 2005 (codiﬁed at 42 U.S.C. 16133) thereby allowing Beneﬁciaries Li) to-use-sueh

st highlight
proposed EllE,lble Mltlgatlon Actlons that are _also otherw1se ehglble under D
pursuant to all DERA guidance documents available through the EPA, and (ii) to clgim
an additional state allocation under DERA, up to 50% of their fiscal year allocation. \%h,e
h

Mitigation Trust funds will not, however, be used in a way otherwise inconsistent wit
the Trust Agreement.” '

3. Appendix D-2. [New] Section 11, Other Eligible OQff-Road Equipment., The Mitigz{tion Trust
should include other off-road diesel equipment in the definition of “Eligible Mitigation Actions
and Mitigation Action Expenditures.” In Philadelphia, as in other areas, off-road diese} equipment
are significant sources of NOx emissions.® Types of off-road equipment include graders, excavators,
generators, tractors, trenchers, front end loaders, bulldozers, cranes, backhoes, and other Tnstruction

and demolition equipment, among others, all of which are forms not included within|the airport
ground equipment, forklifts, and other vehicles currently identified in Appendix D-2. Including such
off-road equipment in the definition of eligible action expenditures is consistent with tﬁle “goal of
each Eligible Mitigation Action . . . to achieve reductions of NOx emissions in the United States.”
Appendix D, Sec. 2.03. l

4, Appendix D-2, [New] Section 12, Eligible Research Projects. The Mitigation Trust should
include related air quality research studies in the definition of “Eligible Mitigation Actions and
Mitigation Action Expenditures.” Including scientific air quality studies, and related public health
research, in the definition of Eligible Mitigation Action supports the Mitigation Trust’s goals by
providing a basis for more effective and targeted decision-making in communities impacted by the
non-compliant 2.0 Liter Subject Vehicles. Because NOx is a precursor to particulate matter, Eligible
Research Projects should include research into the effects of localized diesel particulate matter (PM)
and NOx on the public health (epidemiologic studies) of urban populations.” Such research could
include Street Level Air Quality Monitoring to identify urban PM and NOx hotspots that can be
further targeted by Beneficiaries for additional Eligible Mitigation Actions or independent emission
reduction efforts. Including such scientific studies as Eligible Research Projects within the definition
of Eligible Mitigation Actions and Mitigation Action Expenditures supports the “goal of each Eligible
Mitigation Action . . . to achieve reductions of NOx emissions in the United States.” Appendix D,
Sec. 2.03. l

5. Appendix D, Section IV. The Mitigation Trust should include municipalities in the definition of
eligible Beneficiaries under Section IV (Mitigation Trust Beneficiaries). The g+al of the

8 See A.J. Kean, et al., A Fuel Based Assessment of Off-Road Diesel Engine Emissions, 50 1. AIR WASTE MGMT
Assoc. 1929-39 (Nov 2000).

7 See, William M. Hodan and William R. Barnard, Evaluating the Contribution of PM2.5 Precursor Gases and Re-
entrained Road Emissions to Mobile Source PM2.5 Particulate Matter Emissions, Prepared by MACTECiUnder
Contract to the Federal Highway Administration (FHA), 13th International Emission Inventory Conference (Jun. 8-
10, 2004), available at https://www3.epa.gov/ttinchiel/conference/eil3/mobile/hodan.pdf, .

: |

e VIR T L s v

.
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Mitigation Trust to “fully mitigate the total, lifetime excess NOx emissions from the 2.0 I
Vehicles where the 2.0 Liter Subject Vehicles were, are or will be operated” is not
municipalities are included in the definition of eligible beneficiaries. Including muni

Liter Subject
met unless
cipalities as

eligible beneficiaries enables municipalities to structure and propose Eligible Mitigation

Actions for

Trust approval, which target the specific impacts of the Volkswagen violations on that particular

metropolitan area.

This is particularly true for municipalities with large air pollution control

programs, who have the ability to meet Trust guidelines and requirements when preparing Eligible

Mitigations Actions for Trust approval. Under the current structure, a municipality wit
pollution control program and significant effects from the Volkswagen violations may

a large air

Inot receive

trust funds for otherwise Eligible Mitigation Actions simply because such funds are dispersed to
projects across other areas of the state, or in favor of other state priorities, and the municiﬂality has no
mechanism to either receive feedback on a proposed Eligible Mitigation Action from the state or to
successfully advocate for its negatively impacted constituents. By including municipalities as direct
Mitigation Trust Beneficiaries, the Parties to the CD will address this problem.

Alternatively, the Mitigation Trust should add municipalities with air pollution control programs
within the territorial boundaries of Beneficiaries as governmental entities, which must be provided
with notice of mitigation funds and request procedures. To reflect this, Appendix D-3, Section 8
should be updated as follows:

|
“The Beneficiary certifies that, not later than 30 Days after being deemed a Benefici
pursuant to the Trust Agreement, the Beneficiary will provide a copy of the T
Agreement with Attachments to:

(1) the U.S. Department of the Interior, the U.S. Department of Agriculture, and
other Federal agency that has custody, control or management of land within
contiguous to the territorial boundaries of the Beneficiary and has by then notified |the
Beneficiary of its interest hereunder, explaining that the Beneficiary may request Eligible
Mitigation Action funds for use on lands within that Federal agency’s custody, control or
management (including but not limited to Clean Air Act Class I and II areas), and setting
forth the procedures by which the Beneficiary will review, consider, and make a wrj:en

ary
rust

any
or

determination upon each such request; and
(2) any municipality with an air_pollution control program within the territorial
boundaries of the Beneficiary, explaining the Beneficiary may request Eligible Mitigation

Action funds for use by the municipality, and setting forth procedures by which the

Beneficiary will review, consider. and make a written determination upon each siich
request.”

Disparatc Impact on Urban and Environmental Justice Areas

6. EJ Consideration_Criteria. The Mitigation Trust should change the terms of|the Trust
Agreement to place proper emphasis on the disparate impact on environmental justice areas.

> that their
2xec. Order

Federal agencies and states implementing programs using federal funding must assure
programs do not have a discriminatory effect on environmental justice populations. See E
No. 12,898, 3 C.F.R. § 859 (1995). Volkswagen’s CAA violations have a disproportionate impact on
urban areas where more of the non-compliant vehicles were, are, and will be operated, and
particularly environmental justice areas.® The majority of Volkswagen dealerships in tihe state of

Urban
an

¥ See generally, David L. Buckeridge, et al., Effect of Motor Vehicte Emissions on Respiratory Health in
Areas, 110 ENVT’L HEALTH PERPSECT, 293-300 (2002); see also Michael Gelobter, The Meaning of Urb
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Pennsylvania are concentrated in the Philadelphia metropolitan area.’

Philadelphia’s environmental

justice (EJ) communities already host, or are otherwise near, major industrial and commercial air
pollution sources. Exposure to additional air emissions, such as NOx emissions from non-compliant
2.0 Liter Subject Vehicles travelling through environmental just areas, are expected to have a

disproportionate impact on those communities. Although the City recognizes that the
general informational call with EJ stakeholders after the CD was published for comment,

EPA held a
giving them

a fair summary of the CD, nothing in the terms of the CD indicate a requirement that impacts on

environmental justice communities will weigh in the decision-making related to Eligibl

e Mitigation

Actions. The Trust Agreement makes no reference to environmental justice and creates no review

procedures or requirements. The Mitigation Trust should include an additional Appendix

D-4, which

would contain Eligible Mitigation Action preproposal submission and review criteria that| includes EJ
consideration criteria built into the proposal process. Such a change would help inform the decision-

making of the Trustee and allow it to properly evaluate the impact of proposed Eligibl
Actions on EJ populations. EJ communities must be as direct beneficiaries of this s
possible.

e Mitigation
cttlement as

On behalf of the City, I would like to thank you for your time and attention to thes¢ comments,

and for the opportunity to provide feedback on the proposed partial CD. If you have any
need any additional information with respect to these comments, please do not hesitate to ¢
(215) 685-7584 or kassahun.sellassie@phila.gov.

. Sincerely,

WW’Q

Kassahun Sellassie, PhD, PE
Acting Director, Air Management Services

questions or
pntact me at

Environmental Justice, 21 FORDHAM URB. L.J. 841, 849-50 (1993) (discussing health impacts on urban
environmental justice communities).
? See Volkswagen, Volkswagen Dealership Locator, http://www.vw.com/dealers/ (search by “zip code’

) (last visited

Jul. 27, 2016). A large area within the boundaries of Philadelphia is a designated environmental justice| area. Pa.

Dep’t of Envt’]l Prot.,eMap PA (click “Areas of POI — Environmental” and “Environmental Justice Are
http://www.depgis.state.pa.us/emappa/ (last visited Jul. 27, 2016).

as),
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{lean Fuels Mich‘igan” .

August 5, 2016

Assistant Attorney General
U.S. DOJ—ENRD

P.O. Box 7611

Washington, D.C. 20044-7611

RE: Proposed Volkswagen Diesel Emissions Settlement Consent Decree

Clean Fuels Michigan (CFM) is a non-profit organization that is focused on growing a high-tech,
clean transportation industry in Michigan. The only statewide organization solely dedicated to
advancing the clean fuel vehicle industry in Michigan, CFM would like to take this opportunity to
respond to the proposed Volkswagen diesel emissions settlement consent decree.

While CFM appreciates the commitment of Volkswagen fines and penalties to support clean fuel
vehicles, we request consideration of some modifications to requirements for both the $2.7 billion
Environmental Mitigation Trust Fund to reduce nitrogen dioxide emissions and the $1.2 billion
National Zero Emission Vehicle (ZEV) Investment Plan to improve infrastructure, access and
education to support and advance zero emission vehicles.

One of the key tenets of CFM is that the organization is clean fuel agnostic, recognizing that
technology is continually evolving making it difficult to predict what clean fuels will prove most
valuable in the near, mid and long term. Rather than set policy that gives preference to a particular
clean fuel, CFM believes policies should allow the market to make that determination. Given that,
CFM strongly recommends that fueling infrastructure for natural gas, propane and hybrid vehicles
also be eligible for funding from the Environmental Mitigation Trust Fund. Furthermore, CFM urges
that the National ZEV Investment Plan include “near zero emission vehicles” as well to include new
and future clean fuel technologies that extend beyond just electric and fuel cell vehicles.

CFM would also urge that priority for the use of any funds from the settlement be based on the those
that have the greatest “bang for the buck” offering significant impact in high emission areas and
valuable environmental gains. This will ensure that not only Michigan but the entire county realize
the greatest benefit from these limited funds dedicated to emission reduction. To that end, CFM
believes that forklifts should be excluded as an eligible use of the mitigation action expenditures as
there is little emission reduction value gained compared with the costly investments in this
equipment.
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Thank you for this opportunity to provide comment. Please do not hesitate to contact Clean Fuels
Michigan with any questions or concerns you may have: 517-853-1236.
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Action (with Heavy Duty Zero Emission Vehicle Supply Equipment eligible to
draw funding at 80% of eligible costs at publicly accessible Non-Government
Owned facilities, or 60% at limited access Non-Government Owned facilities,
respectively).

2. 75% of the cost of a Repower with a new All-Electric engine, including the costs
of installation of such engine, and Heavy Duty Zero Emission Vehicle Supply
equipment associated with the new All-Electric engine.

3. 75% of the cost of a new All-Electric TRU, including Heavy Duty Zero Emission
Vehicle Supply Equipment associated with the new All-Electric TRU.

e. For Eligible Government Owned TRUs, Beneficiaries may only draw funds from the
Trust in the amount of:

1. 100% of the cost of a new Alternate Fueled (e.g. CNG, propane, Hybrid) TRU or
TRU and insulated trailer when electrified parking spaces for idle reduction are
installed under Heavy Duty Zero Emission Supply Equipment Mitigation Action
(with Heavy Duty Zero Emission Vehicle Supply Equipment eligible to draw
funding at up to 100% of eligible costs at publicly accessible Government Owned
facilities.)

2. 100% of the cost of a Repower with a new All-Electric engine, including the costs
of installation of such engine, and Heavy Duty Zero Emission Vehicle Supply
Equipment associated with the new All-Electric engine.

3. 100% of the cost of a new All-Electric TRU, including Heavy Duty Zero
Emission Vehicle Supply Equipment associated with the new All-Electric TRU.
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From: jkim@shorepower.com

To: jkim@shorepower.com; ENRD, PUBCOMMENT-EES (ENRD)

Sent: 7/31/2016 4:04:27 PM

Subject: In re: Volkswagen “Clean Diesel” Marketing, Sales Practices, and Products Liability Litigation, Case

No: MDL No. 2672 CRB (JSC), and D.J. Ref. No. 90-5-2-1-11386.

John C. Cruden Esq.

Assistant Attorney General

Environment and Natural Resources Division

U.S. Department of Justice

In re: Volkswagen “Clean Diesel” Marketing, Sales Practices, and Products Liability Litigation, Case No: MDL No.
2672 CRB (JSC), and D.J. Ref. No. 90-5-2-1-11386.

Dear Mr. Cruden:

Our organization writes to request that the final settlement between the U.S. government and Volkswagen provide
maximum flexibility for States and Native American tribes to consider allocating some of their funds to electrified
parking spaces (EPS) and truck stop electrification (TSE). Specifically, we ask that the settlement expressly list truck
stop electrification as an eligible mitigation activity within Appendix D-2, along with the nine other activities that
already include various forms of diesel retrofits and the marine equivalent of truck stop electrification. While TSE is
eligible for funding under the DERA program option, we are concerned that some States and Tribes will decline or
minimize use of the DERA option. Moreover, should Congress decide not to provide funding for the DERA program,
there would be limited opportunity to invest in TSE. We know TSE is a cost-effective strategy to reduce NOx
emissions and value this mitigation option.

Too often, drivers idle their engines during overnight stays in order to maintain a safe and comfortable cab interior
environment. The practice takes place on a large scale and has a disproportionate impact on disadvantaged
communities where truck stops and fleet terminals are often located. DERA’s own guidelines flag the communities
surrounding truck stops for programmatic priority. The Argonne National Laboratory (http://www.atdc.energy.gov
/uploads/publication/hdv_idling 2015 .pdf) estimates that rest-period idling wastes about 1 billion gallons of diesel
and results in the emission of about 55,000 tons of nitrogen oxides released annually in the US. The EPA rates Truck
Stop Electrification as the single most cost effective activity to mitigate mobile sources of NOx emissions (less than
one third of the cost per ton achieved through diesel retrofits). See page 13 (https://www3.epa.gov
/otaq/stateresources/policy/general/420b07006.pdf). Truck Stop Electrification, an EPA SmartWay verified
technology, provides long-haul truck drivers an alternative to idling their diesel engines during their overnight stays.
Significant NOX mitigation can be achieved through 1) installation of new TSE locations; and 2) TSE vouchers for
truck drivers to encourage more truckers to use existing TSE facilities.

Again, we urge you to specifically list EPS/TSE infrastructure and TSE vouchers as eligible mitigation activities
under Appendix D-2 of the settlement. This would afford beneficiaries maximum flexibility to achieve the
settlement’s goal of improving air quality in disadvantaged communities by reducing harmful diesel emissions.
Thank you for your consideration!

Sincerely,

John Thornton

CleanFuture, Inc.

Tigard, OR

john@CleanFuture.us

Electrified parking spaces for idle reduction of diesel engines is a viable, cost-effective technology for NOx
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substitutes by running on electricity whenever possible. The omission of EPS as an approved Mitigation Action is a
barrier to increased deployment of SmartWay verified actions. Recognition in Appendix D-2 elevates awareness,
otherwise few if any projects are likely to follow the DER A option. Further the DER A Option disadvantages
electrified parking spaces through inequitable funding treatment. For example, light duty zero emission vehicle supply
equipment is funded at 60%, 80%, or 100% per D-2. Charging infrastructure associated with new All-Electric
engines for Class 8 trucks and buses per D-2 can receive 75% or 100% funding per D-2. EPS should be funded
consistently with these other electrification actions in D-2; EPS is a heavy duty zero emission vehicle supply
equipment so it should receive funding levels consistent with other electric infrastructure actions in D-2.

Transport refrigeration units (TRU) is equipment that uses small diesel engines that emit more diesel particulate
matter (PM) and nitrogen oxides (NOx) on a grams per horsepower basis than larger engines used in motor vehicles.
TRU equipment idles (operates while stationary) for significant time in the normal course of operation for
pre-cooling, loading, unloading, and staging at goods movement facilities. TRU diesel engines commonly operate for
50% of overall engine run hours while parked stationary at distribution centers, cold storage warehouses and other
freight / goods movement facilities. These freight and goods movement facilities are commonly located near
environmental justice communities. Idle reduction with EPS in TRUs, and equipment replacement of old diesel TRUs
with new Hybrid TRU technology should be allowed as a specific enumerated Mitigation Action under Appendix D-2
for localized mitigation.

Build your Google Contacts with Address Extractor for Gmail.

This email was sent via the Google Forms Add-on.
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From: Kevin Matthews

To: ENRD, PUBCOMMENT-EES (ENRD)

CcC: Stephen Crolius; Kevin Matthews

Sent: 8/4/2016 1:49:42 PM

Subject: Comments on VW Settlement - Case No: MDL. No. 2672 CRB (JSC)
Attachments: Crolius-Matthews Comment Letter on VAW Settlement - Final - 8-4-16.docx

August 4, 2016
The Honorable John Cruden
Assistant Attorney General for Energy and Natural Resources Division
U.S. Department of Justice
950 Constitution Avenue, NW
Washington, DC 20530-0001

VIA E-MAIL: pubcomment-ees.enrd@usdoj.gov

RE: Comments on Proposed “VW Settlement” Case No: MDL. No. 2672 CRB (JSC)
Dear General Cruden:

We write to you today as the Co-Project Directors of the Clinton Global Initiative Vehicle-to-Grid EV School Bus
Commitment Team that is working to deploy cost competitive ZEV school buses throughout the United States. We
congratulate the parties on reaching a settlement as regards the Volkswagen vehicles that were allowed to emit higher
levels of emissions than permitted in the U.S. Ensuring that our citizens and consumers are protected is the vital role
of government and we applaud the numerous public servants at the federal and state level that worked diligently to
achieve this settlement on our behalf.

We would like to provide the following comments as it relates to the various “Environmental Relief” portions of the
settlement. We believe that the settlement and the implementing entities should focus these funds on providing
zero-emission electric (ZEV) school buses to communities across the U.S. For too long we have allowed our nation’s
children and communities to be exposed to diesel emissions from these ubiquitous vehicles. There are numerous
health and environmental studies that document the harmful impacts that diesel school buses have on our children and
communities. Most notably there are significant concerns relating to the young and developing lungs of children that
are exposed while riding school buses — this includes increases in asthma. School bus passengers include all levels of
socio-economic status (SES) in our country, but there is a disproportionate number of lower income and
disadvantaged communities that rely on school buses for pupil transportation.

Further, over the last several years a significant amount of public sector funding has been directed toward reducing
emissions from transit buses. This is important, but it has also resulted in a lack of attention being paid to reducing or
eliminating emissions from school buses. VWhen considered as fleets, the U.S. school bus fleet is larger than the
transit bus fleet. Because of the school bus fleet size and cumulative number of miles driven annually, the emissions
from school buses exceed those of transit buses. Gram for gram, pollutants emitted by diesel school buses have
more serious impacts than those of transit buses. This is because these pollutants tend to become concentrated in
the interiors of school buses and to be inhaled by a population whose maturing lungs are particularly susceptible to the
insults inflicted by the pollutants.

These health impacts have been studied and documented for the last 15 years, including by scientists commissioned

1
by the California Air Resources Board.u Concermn spawned by these studies has led to efforts in California to replace
conventional diesel buses with a variety of alternatives including “clean-diesel” measures such as direct oxidation
catalysts (DOCs), and alternative fuels including compressed natural gas, propane, and gasoline. Given the broad
penetration of at least the clean-diesel measures, it was reasonable to hope that the problem of compromised health
for school bus riders would be on its way out.
Unfortunately, the results in this regard are less favorable than one might hope. A landmark study on the impact of
pollution-reduction measures in school buses was published last year in the American Journal of Respiratory and
Critical Care Medicine. It showed that the most widely adopted clean-diesel measures have reduced fine and ultra-fine
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of PM 2.5) and as much as 42 percent (for the impact of diesel oxidation catalysts on the concentration of ultra-fine
particles). From the “glass half-full” perspective, the authors conclude that these reductions have led to a decrease in
the rate of pupil absenteeism of about eight percent. From the “glass half-empty” perspective, the study showed that
clean-diesel measures generally failed to bring on-board pollutant concentrations down to even those levels present on
the sides of busy roads. These outcomes were no doubt behind the decision of the American Journal of Respiratory
and Critical Care Medicine to publish an editorial calling attention to the importance of the problem of air pollution on
board school buses. The editorial opens as follows:

For more than a decade, elevated air pollution levels inside school buses have been recognized as an insidious hazard
that may affect the health of 25 million U.S. children who commute to school in diesel powered school buses each day.
Concentrations of traffic-related air pollutants (TRAP) reported inside school buses are up to several-fold higher than
ambient background levels. \What are the health effects of these short-term, but relatively intense, exposures to children?
This question is amplified by concerns that children are likely to be especially susceptible to the health effects of air
pollution. Emissions from diesel engines are a major source of the complex mixtures of fine and ultrafine particulate and
gas-phase compounds that make up TRAP. In numerous studies, TRAP has been associated with a growing list of acute
and chronic adverse health effects. Of particular importance to children is the established association between
short-term exposure to TRAP and exacerbation of asthma, as well as emerging evidence linking long-term exposures to
2
reduced lung growth, incident asthma, obesity, and neurocognitive deficits. [zl

The editorial concludes with these words: “Efforts to clean up diesel engine emissions from school buses are likely to

3
have tremendous societal benefits.” - The editorial shines a light on the fact that the societal impact of a microgram
of PM 2.5 is more severe when that microgram is present on board a school bus than in almost any other setting.
From this it follows that using the same yardstick to measure the cost-effectiveness of an investment in cleaner air for
school buses and for transit buses is unlikely to maximize the actual societal health benefit generated by the invested
dollars.
The perverseness of the situation is sharpened when the resources available for pollution-reduction are compared
between transit buses and school buses. Reduced-emission transit buses are supported by a variety of public-sector
programs, led by but not limited to the Low or No Emission Vehicle Deployment Program sponsored by the Federal
Transportation Administration. In 2016, this program features a national budget of $211 million. The program covers
up to 80 percent of the cost of low- and no-emission buses. By contrast, with the exception of the Lower-Emission
School Bus programs sponsored by certain California air districts, there are no subsidy programs of any kind for
school buses.

Therefore, we strongly encourage that the settiement, and its implementation, focus on providing the “Environmental
Relief” funds to projects that provide ZEV school buses to communities throughout the country. The use of these
funds will address the lack of resources that have been dedicated to providing ZEV school buses to school districts in
the U.S. These programs will have a significant return on investment as removing children from diesel school buses
will reduce their lifetime health impacts, making them healthier and more productive citizens in our country. In
addition, it will increase ZEV vehicle exposure to potentially every community and SES level in our country. We need
more of our citizens driving ZEV vehicles and using ZEV school buses as an example that everyone can see and ride
will potentially lead to greater adoption of ZEVs across the country.

Thank you for your consideration. We look forward to working with all entities that will be implementing this settlement
to bring ZEV school buses to every community in the country. We will all benefit from this use of the settlement funds.

Sincerely

ISy 1S/

Stephen Crolius Kevin L. Matthews
Co-Project Director Co-Project Director

[1]

“Characterizing the Range of Children's Pollutant Exposure during School Bus Commutes”, Final Report. Prepared for the
California Air Resources Board, Contract No. 00-322. Principal Investigator Dennis R. Fitz, College of Engineering, Center for
Environmental Research and Technology, University of California Riverside. October 10, 2003.

2 S. D. Adar et al. “Adopting Clean Fuels and Technologies on School Buses”. American Journal of Respiratory and Critical Care
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3 Op. cit. American Journal of Respiratory and Critical Care Medicine. Pp. 1350-1351.

il

“Characterizing the Range of Children's Pollutant Exposure during School Bus Commutes”, Final Report. Prepared for the
California Air Resources Board, Contract No. 00-322. Principal Investigator Dennis R. Fitz, College of Engineering, Center for
Environmental Research and Technology, University of California Riverside. October 10, 2003.
2]

S. D. Adar et al. “Adopting Clean Fuels and Technologies on School Buses”. American Journal of Respiratory and Critical
Care Medicine. Vol. 191, no. 12, June 15, 2015. Pp. 1413-1421.
[3]

Op. cit. American Journal of Respiratory and Critical Care Medicine. Pp. 1350-1351.
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August 4, 2016

The Honorable John Cruden

Assistant Attorney General for Energy and Natural Resources Division
U.S. Department of Justice

950 Constitution Avenue, NW

Washington, DC 20530-0001

VIA E-MAIL: pubcomment-ees.enrd @usdoj.gov

RE: Comments on Proposed “VW Settlement” Case No: MDL. No. 2672 CRB (JSC)
Dear General Cruden:

We write to you today as the Co-Project Directors of the Clinton Global Initiative Vehicle-to-Grid EV
School Bus Commitment Team that is working to deploy cost competitive ZEV school buses throughout
the United States. We congratulate the parties on reaching a settlement as regards the Volkswagen
vehicles that were allowed to emit higher levels of emissions than permitted in the U.S. Ensuring that
our citizens and consumers are protected is the vital role of government and we applaud the numerous
public servants at the federal and state level that worked diligently to achieve this settlement on our
behalf.

We would like to provide the following comments as it relates to the various “Envircnmental Relief”
portions of the settlement. We believe that the settlement and the implementing entities should focus
these funds on providing zero-emission electric (ZEV) school buses to communities across the US. For
too long we have allowed our nation’s children and communities to be exposed to diesel emissions from
these ubiquitous vehicles. There are numerous health and environmental studies that document the
harmful impacts that diesel school buses have on our children and communities. Most notably there are
significant concerns relating to the young and developing lungs of children that are exposed while riding
school buses —this includes increases in asthma. School bus passengers include all levels of socio-
economic status (SES) in our country, but there is a disproportionate number of lower income and
disadvantaged communities that rely on school buses for pupil transportation.

Further, over the last several years a significant amount of public sector funding has been directed
toward reducing emissions from transit buses. This is important, but it has also resulted in a lack of
attention being paid to reducing or eliminating emissions from school buses. When considered as fleets,
the U.S. school bus fleet is larger than the transit bus fleet. Because of the school bus fleet size and
cumulative number of miles driven annually, the emissions from school buses exceed those of transit
buses. Gram for gram, pollutants emitted by diesel school buses have more serious impacts than those
of transit buses. Thisis because these pollutants tend to become concentrated in the interiors of school
buses and to be inhaled by a population whose maturing lungs are particularly susceptible to the insults
inflicted by the pollutants.

These health impacts have been studied and documented for the last 15 years, including by scientists
commissioned by the California Air Resources Board." Concern spawned by these studies has led to

' “Characterizing the Range of Children's Pollutant Exposure during School Bus Commutes”, Final Report. Prepared

for the California Air Resources Board, Contract No. 00-322. Principal Investigator Dennis R. Fitz, College of
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efforts in California to replace conventional diesel buses with a variety of alternatives including “clean-
diesel” measures such as direct oxidation catalysts (DOCs), and alternative fuels including compressed
natural gas, propane, and gasoline. Given the broad penetration of at least the clean-diesel measures, it
was reasonable to hope that the problem of compromised health for school bus riders would be on its
way out.

Unfortunately, the results in this regard are less favorable than one might hope. Alandmark study on
the impact of pollution-reduction measures in school buses was published last year in the American
Journal of Respiratory and Critical Care Medicine. It showed that the most widely adopted clean-diesel
measures have reduced fine and ultra-fine particulate matter on buses by as little as 10 percent (for the
impact of ultra-low-sulfur diesel fuel on the concentration of PM 2.5} and as much as 42 percent (for the

impact of diesel oxidation catalysts on the concentration of ultra-fine particles). From the “glass half-
full” perspective, the authors conclude that these reductions have led to a decrease in the rate of pupil
absenteeism of about eight percent. From the “glass half-empty” perspective, the study showed that
clean-diesel measures generally failed to bring on-board pollutant concentrations down to even those
levels present on the sides of busy roads. These outcomes were no doubt behind the decision of the
American Journal of Respiratory and Critical Care Medicine to publish an editorial calling attention to the
importance of the problem of air pollution on board school buses. The editorial opens as follows:

For more than a decade, elevated air pollution levels inside school buses have been recognized as an
insidious hazard that may affect the health of 25 million U.S. children who commute to school in diesel
powered school buses each day. Concentrations of traffic-related air pollutants (TRAP) reported inside
school buses are up to several-fold higher than ambient background levels. What are the health effects of
these short-term, but relatively intense, exposures to children? This question is amplified by concerns that
children are likely to be especially susceptible to the health effects of air pollution. Emissions from diesel
engines are a major source of the complex mixtures of fine and ultrafine particulate and gas-phase
compounds that make up TRAP. In numerous studies, TRAP has been associated with a growing list of
acute and chronic adverse health effects. Of particular importance to children is the established
association between short-term exposure to TRAP and exacerbation of asthma, as well as emerging
evidence linking long-term exposures to reduced lung growth, incident asthma, obesity, and
neurocognitive deficits. :

The editorial concludes with these words: “Efforts to clean up diesel engine emissions from school buses
”3 The editorial shines a light on the fact that the
societal impact of a microgram of PM 2.5 is more severe when that microgram is present on board a

are likely to have tremendous societal benefits.

school bus than in almost any other setting. From this it follows that using the same yardstick to
measure the cost-effectiveness of an investment in cleaner air for school buses and for transit buses is
unlikely to maximize the actual societal health benefit generated by the invested dollars.

Engineering, Center for Environmental Research and Technology, University of California Riverside. October 10,
2003.

2S.D. Adar et al. “Adopting Clean Fuels and Technologies on School Buses”. American Journal of Respiratory and
Critical Care Medicine. Vol. 191, no. 12, June 15, 2015. Pp. 1413-1421.
3 Op. cit. American Journal of Respiratory and Critical Care Medicine. Pp. 1350-1351.
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The perverseness of the situation is sharpened when the resources available for pollution-reduction are
compared between transit buses and school buses. Reduced-emission transit buses are supported by a
variety of public-sector programs, led by but not limited to the Low or No Emission Vehicle Deployment
Program sponsored by the Federal Transportation Administration. In 2016, this program features a
national budget of $211 million. The program covers up to 80 percent of the cost of low- and no-
emission buses. By contrast, with the exception of the Lower-Emission School Bus programs sponsored
by certain California air districts, there are no subsidy programs of any kind for school buses.

Therefore, we strongly encourage that the settlement, and its implementation, focus on providing the
“Environmental Relief” funds to projects that provide ZEV school buses to communities throughout the
country. The use of these funds will address the lack of resources that have been dedicated to providing
ZEV school buses to school districts in the U.S. These programs will have a significant return on
investment as removing children from diesel school buses will reduce their lifetime health impacts,
making them healthier and more productive citizens in our country. In addition, it will increase ZEV
vehicle exposure to potentially every community and SES level in our country. We need more of our
citizens driving ZEV vehicles and using ZEV school buses as an example that everyone can see and ride
will potentially lead to greater adoption of ZEVs across the country.

Thank you for your consideration. We look forward to working with all entities that will be implementing
this settlement to bring ZEV school buses to every community in the country. We will all benefit from
this use of the settlement funds.

Sincerely

/S/ /S/

Stephen Crolius Kevin L. Matthews
Co-Project Director Co-Project Director
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From: Martin Abbott

To: ENRD, PUBCOMMENT-EES (ENRD)
CcC: Mpomerantz@cng.us.com

Sent: 7/29/2016 6:09:34 PM

Subject: Application of VW Mitigation Funds

There are two areas | can see benefiting from these funds.

1. Provide financial assistance to shops that would like to become CNG compliant so there are more, local
options for fleets to get the conversion work done. Getting a shop to be CNG compliant with safety
equipment... etc costs between $150K and $500K depending on the shop size and type of equipment
purchased. Offsetting some or most of these costs would encourage shops to do so because the ROI looks
more reasonable. Given the low diesel price currently, the payback period for fleets and shops to convert to
CNG is far too long.

2. Repowering Medium Duty, Older Trucks. A CNG Repowered truck from model year 2004 and has much
lower emissions than diesel trucks from model year 2010 and newer. However, CARB regulations only require
a MY 2010 and new to comply. Repowering one of these trucks costs about $40K, whereas a MY 2010 and
newer truck can be purchased for $25K to $30K depending on the year and configuration. Making funds
available to help with repowering costs would help motivate fleets to clean up the older trucks instead of buying
new diesel trucks. This would greatly reduce emission and further support the transition to CNG. Our research
indicates there are more than 500,000 trucks (My 2004 and older) still on the road with DT466 Navistar engines
inthem. Let's repower them using a technology developed by North American Repower that uses
remanufactured DT 466 engines as drop ins for these trucks.

Thank you,

Martin Abbott
Director of Sales

The largest diameter Type 3 cylinders in the world!

CNG cylinders international
a member of the Winkelmann Group

2331 Sturgis Road

Oxnard, CA 93030

Phone +1 (805) 278-8060
Fax +1 (805) 278-8090
Cell

Email: mabbott@chg.us.com
Web: www.cng.us.com
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COLORADO

Departrert of Public
Health & Envvironment

Dedicated to roecing and bnppodng the hezlth and snvinemment of the peepis of Colarails

August 5, 2016

United States Department of Justice

Assistant Attorney General, Environment and Natural Resources Division
U.S. DOJ-ENRD

P.O.Box 7611

Washington, D.C. 20044-7611

VIA EMAIL

Re: State of Colorado Comments on Volkswagen “Clean Diesel” Marketing, Sales
Practices, and Products Liability Litigation, Case No: MDL No. 2672 CRB (JSC), and D.J.
Ref. No. 90-5-2- 1-11386

To Whom It May Concern:

The Air Pollution Control Division of the Colorado Department of Public Health and Environment
appreciates the opportunity to comment on the proposed Partial Consent Decree regarding emission
control systems on Volkswagen 2.0 liter diesel vehicles. Colorado supports the mitigation of excess

emissions of nitrogen oxides (“NOy”). Colorado proposes two revisions to the NOy mitigation trust
fund.

I Vintage Restrictions on Eligible Vehicles

The Mitigation Trust Agreement generally limits the funding eligibility of transit buses and other
Eligible Buses to model year 2006 or older. Model years 2007-2012 are eligible in states with existing
regulations that require upgrades to 1992-2006 model year buses. While Colorado does not have state
regulations requiring upgrades to 1992-2006 buses, many transit agencies replace buses on a 12 year
schedule because the Federal Transit Administration allows federal funds to be used to replace transit
buses at that time. Few eligible transit vehicles will remain in Colorado in 2017 when settlement funds
are expected to be available, and almost none will remain after 2018. This could frustrate the purpose of
the mitigation trust. Colorado requests a change to the vintage requirements for Eligible Buses. Using a
vintage date of 2012 with a preference for 2006 and older buses would allow states the ﬂex1b1hty to
replace a sufficient number of buses to achieve the desired reduction of NOy emissions.

More broadly, fleets that replace vehicles at a higher rate are likely to face similar challenges in meeting
the 2006 model year requirement. This is particularly true for fleets with high vehicle miles traveled
(“VMT?”) because they are often replaced more quickly. Because emissions increase as VMT increases,
replacing 2007-2012 model year vehicles in high-VMT fleets would yield significant NOy reductions.
Colorado requests that the vintage requirements for Eligible Large Trucks and Eligible Medium Trucks
be revised in the same manner as for Eligible Buses.
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From: jkim@shorepower.com

To: jkim@shorepower.com; ENRD, PUBCOMMENT-EES (ENRD)

Sent: 8/5/2016 11:39:43 AM

Subject: In re: Volkswagen “Clean Diesel” Marketing, Sales Practices, and Products Liability Litigation, Case

No: MDL No. 2672 CRB (JSC), and D.J. Ref. No. 90-5-2-1-11386.

John C. Cruden Esq.

Assistant Attorney General

Environment and Natural Resources Division

U.S. Department of Justice

In re: Volkswagen “Clean Diesel” Marketing, Sales Practices, and Products Liability Litigation, Case No: MDL No.
2672 CRB (JSC), and D.J. Ref. No. 90-5-2-1-11386.

Dear Mr. Cruden:

Our organization writes to request that the final settlement between the U.S. government and Volkswagen provide
maximum flexibility for States and Native American tribes to consider allocating some of their funds to electrified
parking spaces (EPS) and truck stop electrification (TSE). Specifically, we ask that the settlement expressly list truck
stop electrification as an eligible mitigation activity within Appendix D-2, along with the nine other activities that
already include various forms of diesel retrofits and the marine equivalent of truck stop electrification. While TSE is
eligible for funding under the DERA program option, we are concerned that some States and Tribes will decline or
minimize use of the DERA option. Moreover, should Congress decide not to provide funding for the DERA program,
there would be limited opportunity to invest in TSE. We know TSE is a cost-effective strategy to reduce NOx
emissions and value this mitigation option.

Too often, drivers idle their engines during overnight stays in order to maintain a safe and comfortable cab interior
environment. The practice takes place on a large scale and has a disproportionate impact on disadvantaged
communities where truck stops and fleet terminals are often located. DERA’s own guidelines flag the communities
surrounding truck stops for programmatic priority. The Argonne National Laboratory (http://www.atdc.energy.gov
/uploads/publication/hdv_idling 2015 .pdf) estimates that rest-period idling wastes about 1 billion gallons of diesel
and results in the emission of about 55,000 tons of nitrogen oxides released annually in the US. The EPA rates Truck
Stop Electrification as the single most cost effective activity to mitigate mobile sources of NOx emissions (less than
one third of the cost per ton achieved through diesel retrofits). See page 13 (https://www3.epa.gov
/otaq/stateresources/policy/general/420b07006.pdf). Truck Stop Electrification, an EPA SmartWay verified
technology, provides long-haul truck drivers an alternative to idling their diesel engines during their overnight stays.
Significant NOX mitigation can be achieved through 1) installation of new TSE locations; and 2) TSE vouchers for
truck drivers to encourage more truckers to use existing TSE facilities.

Again, we urge you to specifically list EPS/TSE infrastructure and TSE vouchers as eligible mitigation activities
under Appendix D-2 of the settlement. This would afford beneficiaries maximum flexibility to achieve the
settlement’s goal of improving air quality in disadvantaged communities by reducing harmful diesel emissions.
Thank you for your consideration!

Sincerely,

Brian Trice

Columbia-Willamette Clean Cities Coalition

Tualatin, OR
triceb@linnbenton.edu
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From: IdleAir TSE Partners

To: ENRD, PUBCOMMENT-EES (ENRD); info@idleair.com

Sent: 8/5/2016 4:50:06 PM

Subject: Re: Volkswagen “Clean Diesel” Marketing, Sales Practices, and Products Liability Litigation, Case No:

MDL No. 2672 CRB (JSC), and D.J. Ref. No. 90-5- 2-1- 11386

John C. Cruden Esq.

Assistant Attorney General

Environment and Natural Resources Division
U.S. Department of Justice

In re: Volkswagen “Clean Diesel” Marketing, Sales Practices, and Products Liability Litigation, Case No: MDL No.
2672 CRB (JSC), and D.J. Ref. No. 90-5-2-1-11386.

Dear Mr. Cruden:

Our organization writes to request that the final settlement between the U.S. government and Volkswagen provide
maximum flexibility for States and Native American tribes to consider allocating some of their funds to truck stop
electrification (TSE). Specifically, we ask that the settlement expressly list truck stop electrification as an eligible
mitigation activity within Appendix D2, along with the nine other activities that already include various forms of
diesel retrofits and the marine equivalent of truck stop electrification. While TSE is eligible for funding under the
DERA program option, we are concerned that some States and Tribes will decline or minimize use of the DERA
option. Moreover, should Congress decide not to provide funding for the DERA program, there would be limited
opportunity to invest in TSE.

Too often, drivers idle their engines during overnight stays in order to maintain a safe and comfortable interior
environment. The practice takes place on a large scale and has a disproportionate impact on disadvantaged
communities (see https://www.idleair.com/tse-environmental-justice/) where truck stops and fleet terminals tend to
be located. DERA’s own guidelines flag the communities surrounding truck stops for programmatic priority. The
Argonne National Laboratory estimates that rest-period idling wastes about 1B gallons of diesel and results in the
emission of about 55,000 tons of nitrogen oxides released annually in the US (see http://www.afdc.energy.gov
/uploads/publication/hdv_idling 2015.pdf). The EPA rates Truck Stop Electrification as the single most cost effective
activity to mitigate mobile sources of NOX emissions (less than one third of the cost per ton achieved through diesel
retrofits). See page 13 (https://www3.epa.gov/otaq/stateresources/policy/general/420b07006.pdf). Truck Stop
Electrification, an EPA SmartWay verified technology, provides long-haul truck drivers an alternative to idling their
diesel engines during their overnight stays. Significant NOX mitigation can be achieved through 1) installation of new
TSE locations; and 2) TSE vouchers for truck drivers to encourage more truckers to use existing TSE facilities.

Again, we urge you to specifically list TSE infrastructure and TSE vouchers as eligible mitigation activities under
Appendix D2 of the settlement. This would afford beneficiaries maximum flexibility to achieve the settlement’s goal
of improving air quality in disadvantaged communities by reducing harmful diesel emissions.

Thank you for your consideration.
Sincerely,
Nathan Moulton

Title: Chief Operating Officer
Organization: Colville Tribal Federal Corporation

Email: [

Additional Comments:
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Before the

United States Department of Justice
Washington, D.C. 20530-0001

In the Matter of

Notice of Lodging of Proposed Partial Consent 81 Fed. Reg. 44051
Decree Under the Clean Air Act

In re Volkswagen “Clean Diesel” Marketing, Sales MIDI. No. 2672 CRB (JSC)
Practices, and Products Liability Litigation

Comments of the Competitive Enterprise Institute,
American Commitment, Americans for Prosperity, Freedom Works,
Frontiers of Freedom, Heartland Institute, Institute for Energy Research,
Rio Grande Foundation, Science and Environmental Policy Project, and
Taxpayer Protection Alliance, to the
Assistant Attorney General,
Environment and Natural Resources Division,
United States Department of Justice

SUMMARY
As part of the proposed partial consent decree,! Volkswagen (VW) agrees to
mvest $1.2 billion over ten years “to support increased use of zero emission vehicle
(ZEV) technology.” The court should not approve the national ZEV investment
component of the proposed partial consent decree for four reasons:
1. The 7ZEV plan 1s unreasonable because 1t does not share a relationship, or

“nexus,” with the underlymg Clean A1r Act violations;

1. Proposed Partial Consent Decree, I re Volkswagen “Clean Diesel” Marketing, Sales Practices,
and Products Liability Litigation, MDL No. 2672 CRDB (JSC), (N.D. Cal. June 28, 2016),
available at https:/ /www .justice.gov/opa/file/871306 /download.
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2. As injunctive relief, the retrospective purpose of the ZEV plan conflicts
with limits on the court’s equitable jurisdiction established by the Clean Air Act;

3. Because the Obama administration repeatedly tried and faied to pass a
virtually identical policy through Congress, the court could not approve the settlement
without impermissibly interfering in the separation of powers; and

4. The Obama admmustration’s attempt to enact industrial policy—i.e., the
ZEV plan—through a negotiated settlement 1s mnefficient, encourages crony

capitalism, and works against the public interest.

STATUTORY BACKGROUND

The Clean Air Act requires the EPA Adminsstrator to prescribe standards for
emissions of air pollutants from new motor vehicles and motor vehicle engines 1f the
emissions “cause, or contribute to, air pollution which may reasonably be anticipated

297

to endanger public health or welfare.”” A manufacturer that wishes to sell new motor
vehicle engmes 1n the United States must conduct tests to show that the engmes meet
emissions standards prescribed under the Act.’ If the engine meets EPA standards,
the agency 1ssues a “certificate of conformity” allowing the manufacturer to sell the

engmes in the United States for up to one year.* It 1s unlawful to mstall 1 any vehicle

so-called defeat devices whose purpose 1s to manipulate emissions tests required to

2. Clean Air Act § 201(2)(1); 42 U.S.C. § 7521(a)(1).
3 Clean Air Act § 206(a)(1), 42 U.S.C. § 7525(a)(1); see also 40 C.F.R. § 89.119(2)—(b).
4. Clean Air Act § 206(a)(1), 42 U.S.C. § 7525(a)(1).
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establish conformity with the Act.® It 1s also illegal to sell a new motor vehicle in the
United States that fails to comply with a certificate of conformity.’

The Clean A1r Act sets forth a comprehenstive remedial regime for violations.
Section 204 gives district courts the jurisdiction to “restrain violations.”” Section 205

establishes criteria by which district courts assess civil penalties for violations.®

FACTUAL HISTORY

On September 18, 2015, EPA 1ssued a Notice of Violation of the Clean A1r Act
to Volkswagen AG, Audi AG, and Volkswagen Group of America, Inc. allegimg that
model year 2009 — 2015 Volkswagen and Audt1 diesel cars equipped with 2.0 liter
engines—approximately 499,000 vehicles—included software that circumvents EPA
emisstons standards for nitrogen oxides. This software 1s a “defeat device” as defined
by the Clean Air Act.

On January 4, 2016, the Department of Justice filed a complamnt on behalf of
EPA agamst Volkswagen AG, Audt AG, Volkswagen Group of America, Inc.,
Volkswagen Group of America Chattanooga Operations, I.1.C, Porsche AG, and
Porsche Cars North America, Inc. for alleged violations of the Clean Air Act.

On June 28, 2016 the EPA and VW proposed a multt-billion dollar settlement
and partial consent decree to partially resolve alleged Clean Air Act violations based

on the sale of 2.0 liter diesel engimes that were equipped with “defeat devices.” In the

5. Clean Air Act § 203(2)(3)(A) (making it 1llegal to mnstall a defeat device) and § 203(a)(3)(B)
(making it illegal to sell a car that is equipped with a defeat device).

6. Clean Air Act § 203(a)(1), 42 US.C. § 7522(a)(1).
Clean Air Act § 204(a); 42 U.S.C. § 7523(a).
Clean Air Act § 205(a), § 205(b); 42 U.S.C. § 7524(a), § 7524 (b).
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proposed partial consent decree, VW admits the Clean Air Act violations and agrees,
inter alia, to mvest $1.2 billion over ten years “to support increased use of zero

emission vehicle technology.”

STANDARD OF REVIEW

Before a court may approve the settlement, “the court must assure ttself that the
proposed consent decree 1s fair, reasonable, and equitable.”” However, “consideration
of the extent to which consent decrees are consistent with Congress’[s| discerned
mtent involves matters implicating fairess and reasonableness.”” Therefore,
“reasonableness, fairness, and fide/ity fo the statute are the horses which district judges
must ride” when they evaluate a proposed settlement."

In determining whether a settlement 1s fatthful to the statute, the court looks
only to whether the agreement conflicts with the undetlying statute. True, a court
may approve a settlement that provides a remedy beyond what 1s available to the
court were the case to have gone to tral, so long as the consent decree “com|es|
within the general scope of the case made by the pleadings” and “further(s] the
objectives of the law upon which the complaint was based.”” So while a court may

approve a consent decree that exceeds statutory remedial bounds within limited

9. Sierra Club, Inc. v. Electronic Controls Design, Inc., 703 F. Supp. 875, 876 (D. Or. 1989)
(cttations and internal quotations omitted).

10.  United States v. Cannons Engineering Corp., 899 F.2d 79, 90 (1990).
11.  1Id. at 80 (emphasts added); see also Sierra Club, Inc., 703 F. Supp at 876 (adding that a consent

decree may not “violate the law or public policy,” in addition to the requirements that it be
“fair” and “reasonable.”); United States v. BP Exploration & Oil Co., 167 F. Supp. 2d 1045,
1054 (N.D. Cal. 2001) (“A consent decree may not contravene the statute upon which the
initial claims are based.”).

12. T.ocal Number 93 v. City of Cleveland, 478 U.S. 501, 525 (1986).
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circumstances, it may not approve a settlement that violates the statute or the

Constitution.

ARGUMENT

I. The National ZEV Investment Plan is unreasonable because it does not
share a relationship, or “nexus,” with the underlying violation.

Although a court may approve consent decree remedies that exceed the bounds
of the statute on which the pleadings were based, these remedies must share a
relationship with the underlying statutory violation.” Otherwise, the EPA and the
Justice Department could negotiate unrelated policy priorities into any settlement.

In fact, the terms of the settlement mndicate that the ZEV plan lacks any
connection whatsoever to the underlying violation. According to the settlement, the
$2.7 billion mutigation trust described in Appendix D “is intended to fully mitigate the
total, lifetime excess NOx emissions from the [vehicles|.”" Regarding the purpose of
the ZEV plan described 1n Appendix C, the proposed partial consent decree states
these mvestments “are mtended to address the adverse environmental impacts arising
from consumers’ purchases of the [vehicles].”” This raises an obvious question: how
can the ZEV program address “adverse environmental impacts” caused by VW’s
violations of the Clean A1r Act 1f a separate component of the agreement already “is

intended to f#/ly mitigate the total” environmental harm attributable to the vehicles?

13. Home v. Flores, 557 U.S. 433, 450 (2009) (finding that the remedy must “flow” from the
pleadings)

14.  Proposed Partial Consent Decree at 5, lines 7-9.

15.  Id. at 4, lines 27-28
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There are other clear indications that the ZEV plan shares no relationship with
the allegations against VW. The EPA has published internal rules to ensure that
consent decree remedies have a sufficient “nexus” with the pleadings.’ According to
these guidelines, the specificity of the settlement’s stipulations 1s a major factor in

identifying a nexus between the proposed remedy and the underlying complaint:

[Consent decree stipulations] may not be agreements to spend a certain
amount on a project that will be defined later. For a case team to properly
evaluate a [consent decree’s] charactersstics (like “what, where, when” of
the [settlement]), and establish the connection to the underlying violation
being resolved, the type and scope of cach project must be specifically
described and defined. Without a well-defined project with clear
environmental and public health benefit, the EPA cannot demonstrate
nexus."

In conspicuous contravention of the EPA guidelines, the ZEV plan 1s bereft of
specific descriptions and definitions. Instead, the settlement 1s basically a plan to
submit a future plan, which itself is subject to change. To be precise, the settlement
requires VW to file a “Draft National ZEV Investment Plan” within 120 days. And
this submission—the dctails of which are unknown—may change 1f the EPA requirces
as much 1 exchange for the agency’s approval. As such, the very structure of the

ZEV plan precludes the mnclusion of specific implementation details in the settlement.

16.  Envtl. Prot. Agency, Issuance of the 2015 Update to the 1998 U.S. EPA Supplemental
Environmental Projects Policy (Mar. 10, 2015), available at
https:/ /www.epa.gov/enforcement/2015-update-1998-us-epa-supplemental-environmental-
projects-policy.

17. Td at8.
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It 1s an agreement to agree. Absent such specificity, there 1s an mnsufficient nexus
between the remedy and the undetlying violation."

By the plain terms of the settlement, there 1s no link between the ZEV plan and
the pleadings. And by the plain terms of EPA’s own internal guidelines, the ZEV plan
1s too speculative to share a nexus with the enforcement action that gave rise to the
complaint against VW. And 1f a settlement provision lacks such a nexus, then EPA
does not have prosecutorial discretion to negotiate it mnto a consent decree.
Otherwise, there would be no limits on the president’s ability to achieve his or her

policy preferences through enforcement action.

II. Approving the retrospective National ZEV Plan would contravene the
Congress’s intent to limit the court’s equitable jurisdiction to prospective
remedies.

It 1s incontrovertible that the ZEV plan 1s beyond EPA’s organic legal authority.
No one argues the Clean Air Act empowers the EPA to oversee a billion dollar
mnvestment 1n ZEV mfrastructure.” As explained above, a court nonetheless may
approve a consent decree containing #/fra vires remedies, so long as they fall within the
“general scope” of the complaint and “further the objectives” of the statute.”

However, such extra-statutory remedies cannot violate the statute. Within this

18, See generally United States v. Microsott Corp., 56 F.3d 1448, 1461 (D.C. Cir. 1995) (“A district
judge pondering a proposed consent decree would and should pay spectal attention to the
decree’s clarity.”).

19.  Instcad, the Act limits the agency’s regulatory purview to “vchicles and engines.” See 42 U.S.C.
§ 7521 ef seq. Moreover, the EPA’s rules for stationary sources torbid the agency from
imposing regulations that “redefine” a source (see Envtl. Prot. Agency, New Source Review
Workshop Manual, at B-13); logically, the same reasoning applies to vehicles, such that EPA
could not promulgate regulations for “vehicles and engines” that required investment in
infrastructure to support an entirely different technology.

20.  See I.ocal Number 93, 478 U.S. at 525.
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framework, the court cannot approve the backwards looking ZEV plan because 1t
conflicts with limitations on the court’s jurisdiction established by the statutory
proviston on which the pleadings are based.

In this case, the government’s complamnt was brought pursuant to Sections 204
and 205 of the Clean A1r Act. Section 204 provides that “district courts of the United
States shall have jurisdiction to restrain violations”;* Section 205 sets forth civil
penalties for violations.” Yet according to the EPA’s notice of the proposed
settlement, the partial consent decree “does not address the government’s claims ...
for civil penalties.”” The VW-EPA settlement, moreover, stipulates that the United
States “reserves all clamms, rights, and remedies against Settling Defendants with
respect to ... civil penalties,”™ Zze., the Section 205 aspects of the original complaint.
As such, the authority for the proposed partial consent decree flows only from the
government’s claim under Section 204.

Section 204 provides that “district courts of the United States shall have
jurisdiction to restrain violations.” This is not a plenary grant. Instead, the court’s
discretion to fashion equitable remedies is limited to “restraining violations.” The
Supreme Court agreed with this analysis when 1t mterpreted “restrain” 1n a similar
jurisdictional provision i another of EPA’s enabling laws, the Resource Conservation
and Recycling Act, as confining courts’ discretion to the 1ssuance of prohibitotry or

forward-looking mjunctions—.e., measures that “restramn” a responsible party from

21.  Clean Air Act § 204(a); 42 US.C. § 7523(a).

22.  Clean Air Act § 205 ef seq.; 42 U.S.C. § 7524 ef seq.
23. 81 Fed. Reg. 44051 (July 6, 2016).

24.  Proposed Partial Consent Decree at 39, Para. 75(d).
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further violating the Clean Air Act.” The D.C. Circuit likewise has interpreted
“restrain” in a similar statutory context as being “only aimed at future actions.”*
Moreover, the EPA historically has requested injunctive relief under Section 204 to
prevent subsequent violations, rather than addressing past violations.”

Therefore, Sectton 204 1s limited to authorizations for prospective relief. By
contrast, mitigation projects like the ZEV plan are backward-looking. As explained by
the EPA i mternal guidelines, the purpose of “mitigation actions” in consent decrees
1s to “redress harm.” More to the point, the KPA expressly disclaims that the
settlement “addresses the governments’ claims ... for prospective imnjunctive relief to
prevent future violattons.””

In sum, the proposed partial consent decree flows from a pleading based on
Clean A1r Act Section 204, which endows courts with the equitable jurisdiction to
“restrain violations.” As interpreted by the Supreme Court and the U.S. Courts of
Appeals, a jurssdictional grant to “restramn’ violations is limited to prospective
remedies. And because the National ZEV Investment Plan 1s avowedly aimed at past

violations, i1t conflicts with Section 204. More generally, it defies common sense that

the court could somehow “restramn” a Clean Air Act violation by approving a

25.  Meghrig v. KFC Western, Inc., 516 U.S. 479, 488 (1996).

26.  United States v. Philip Morris USA, Inc., 396 F.3d 1190, 1199 (D.C. Cir. 2006); see also United
States v. Carson, 52 1'.3d 1173 (2d Cir. 1995).

27.  See, eg., United States v. IToltzman, 762 F.2d 720 (2d Cir. 1985) (enjoining defendant from
importing vehicles in the future); United States v. Shatter Muftler, Inc., Civ. A. no. C-86-240,
1989 WL 200887 (S.D. Tex. 1989) (enjomning defendant from mstalling defeat devices n the
future).

28. 81 Fed. Reg. 44051 (July 6, 2016).
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settlement stipulation for a ten-year mvestment plan in speculative automotive

technologies.

ITII. Because the National ZEV Investment Plan is at heart no different than
legislative proposals that Congress refused to enact, a partial consent
decree that imposes this program violates the separation of powers and
would be impermissible lawmaking by the executive and judicial
branches.

During the 2011 State of the Union Address, President Obama pledged to put
one million electric vehicles on the road.” To this end, the White House requested
from Congress $300 million to mvest n ZEV infrastructure.” Congress demurred.”
In 2016, the President once more sought federal spending to support mcreased usage
of ZEVs through a program called the “21st Century Transportation Initiative.”*
Agam, Congress refused.”

Instead of acting on the President’s proposals, Congress passed its own plan that
the President signed mto law. The 2015 Fixing America’s Surface Transportation Act

(FAST) Act directs the Secretary of Transportation to establish “National electric

29.  White House Office of the Press Secretary, Remarks by the President in State of the Union

30.  White House Oftice of the Press Secretary, EACT SHEET: President Obama’s Plan to Make the
U.S. the First Country to Put 1 Million Advanced Technology Vebicles on the Road, Jan. 25, 2011,
available at https:/ /www .whitehouse.gov/sites/default/files/other/tact-sheet-one-million-
advanced-technology-vehicles.pdf.

31.  Neither Chamber of the 113th Congress voted on legislation resembling the President’s
proposal.

32.  'This time, the Prestdent sought to tund “clean transportation infrastructure” by imposing a
$10 a barrel oil tax. See White ITouse Office of the Press Secretary, FACT SHEET: President
Obama’s 215t Century Clean Transportation System, Feb. 4, 2016, available at
https://www.whitehouse.gov/the-press-office /2016/02/04/fact-sheet-president-obamas-
21st-century-clean-transportation-system.

(O8]
[S8]

No one expects the Congress to levy a $10 per barrel o1l tax.

10

VW-2LCMT0000240



Case 3:15-md-02672-CRB Document 1973-5 Filed 09/30/16 Page 115 of 161

vehicle charging and hydrogen, propane, and natural gas fueling corridors.”* Rather
than direct infrastructure investments, as sought by the Obama administration, the
FAST Act program 1s limited to “identify[ing] the near- and long-term need for, and
location of” fueling and charging infrastructure “at strategic locations along major
national highways.””® More importantly, the Congress’s plan 1s far more inclustve;
whereas the President’s proposals focused on ZEVs, the FAST Act program mcludes
alternative hydrocarbon fuels such as propane and natural gas.

Having failed to persuade Congress, the administration now seeks to co-opt the
judiciary’s mjunctive and contempt powers to advance the President’s failed legislative
agenda. The proposed partial consent decree would give EPA control of $1.2 billion
in ZEV mvestments, which 1s four times what the administration unsuccessfully
sought for effectively the same purpose in the wake of the President’s 2011 State of
the Union Address. Furthermore, the settlement would conflict with rather than
complement Congress’s plan. The FAST Act goal to promote mnfrastructure for a
diversity of alternative technologies 1s undermimed by a shadow program that
promotes only ZEV technologies. Another tension between the settlement and FAST
Act 1s the fact that the two parallel tracks would create duplicative admnistrative
processes. Under the FAST Act, the Secretary of the Transportation must solicit input
from States and other stakeholders regarding the need for mfrastructure;™ likewsse,

the settlement stipulates that VW must undertake an EPA-approved “national ZEV

34.  FAST Act § 1413 ef seq.; 23 US.C. § 151 ef seq.
35.  FAST Act § 1413(a); 23 U.S.C. § 151(a).
36.  FAST Act § 1413(b)(1); 23 U.S.C. § 151(b)(1).

11
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power at the expense of the legislative branch. Were the court to uphold the National
ZEV Investment Plan, it would establish a constitutionally dubious incentive for the
Prestdent to try to implement his or her legislative priorities through consent decree.

The court should refrain from disrupting the separation of powers m this manner.”

IV. The partial consent decree is bad public policy because it calls into
question the government’s negotiating priorities; it is inefficient central
planning; and it roils the separation of powers.

The ZEV plan 1s bad public policy. For starters, the Justice Department 1s
required to negotiate “fair[ly] and full of adversarial vigor,”" but 1ts commitment to
doing so 1s called 1nto question when 1t nakedly gives priority to presidential policy
proposals that have been rejected by Congress.

In a related manner, and as explamed above, this decree would create an
unwelcome ncentive for the executive branch to encroach on the legislative branch’s
power by negotiating the president’s legislative goals mnto consent decrees and thus
circumventing the appropriations process.

More broadly, the ZEV plan 1s an exercise 1 mefficient industrial policy. No one
knows 1f zero emisston vehicle technology ultimately will succeed, and the assumption
that the government can effectively nurture a nascent mdustry to profitability through

market distortions should be met with skepticism.

40.  See, eg., Kasper v. Bd. of Election Commissioners, 814 F.2d 332, 340 (7th Cir. 1987) (“judges
should be on the lookout for attempts to use consent decrees to make end runs around the
legislature™).

41.  United States v. Telluride Co., 849 F. Supp. 1400, 1402 (D. Colo. 1994) (citations and internal
quotations omitted).

13
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Indeed, it defies common sense that an environmental regulator, with no
experience as a carmaker or a venture capitalist, could wisely exercise approval
authority of a $1.2 billion investment 1n emerging automotive technologies. In
support of this contention, it 1s worth noting the dismal results of the Obama
administration’s first investment into ZEV infrastructure, a2 $115 million sttmulus
grant to ECOtality to install electric vehicle chargers in home garages.** Within 3
years, ECOtality went bankrupt, stranding 13,000 charging docks.* Investors
subsequently sued company ofticials for fraud.*

Bureaucrats are both pootly situation and poorly incentivized to pick wimnners
and losers successfully, and political considerations—favors for political supports or
geographic locations with mfluential legislators—can overwhelm efficiency

considerations.”

42.  Debra Kahn, Officals Celebrate San Francisco’s Charging up to Handle Electric Cars, ENERGY AND
ENVIRONMENT DAILY, Feb. 11, 2011.

43.  Jim Motavalli, Electric Car Charger Company, Ecotality, Goes Bankrupt, THE HUFFINGTON POST,
Oct. 15, 2013, available at http:/ /www.huffingtonpost.com/2013/10/13 /electric-car-
charger n 4086326.html.

44.  Jacob Batchelor, Definct ECOtality’s Brass Hid Woes with DOE, Investors Say, LAW360, June 12,
2015, avaiiable at http:/ /www.law360.com/articles /667066 /defunct-ecotality-s-brass-hid-
woes-with-doe-investors-say.

45.  See, eg., Shanta Devarajan, Three Reasons Why Industrial Policy Fails (Brookings Institute Future
Development 2016), available at https:/ /www.brookings.cdu/2016/01 /14 /threc-rcasons-why-
industrial-policy-tails /; Howard Pack & Kamal Saggi, 14e Case for Industrial Policy: A Critical
Survey, World Bank (20006) (surveying the academic literature on industrial policy and
concluding that “there appears to be little empirical support for an activist government
policy”), available at
https://openknowledge.worldbank.org/bitstream /handle /10986 /8782 /wps3839.pdf.

14
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CONCLUSION

For the foregoing reasons, the court should not approve the national ZEV

investment component of the proposed partial consent decree.

August 5, 2016 Respectfully submutted,

Theodore H. Frank
Adam Schulman
William Yeatman

COMPETITIVE ENTERPRISE INSTITUTE

1899 L Street N.W., 12th Floor
Washington, D.C. 20036
(202) 331-1010

william.yeatman(@cet.org
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August4, 2016
Page 2

amount of its allocation. As such, beneficiaries should be given the opportunity to fund mobile source
projects that achieve emissions reductions in the most efficient manner feasible.

The fifteen percent cap on light duty zero emission supply equipment investment should be
increased to no less than twenty-five percent to further assist small states, like Connecticut, to reap the
full scope of potential air quality benefits associated with the Trust. The current cap may unnecessarily
limit the use of funds for fleet electrification transformation that is empirically proven' to be successful in
states like Connecticut. Electrification of passenger vehicles, which are the largest single contributor to
NOx emissions in Connecticut, is necessary to both mitigate VW?s illegal pollution and attain near and
long term health-based air quality standards.

DEEP supports the proposed consent decree but strongly advocates for increased flexibility. As
constructed the proposed consent decree will limit the beneficiaries’ abilities to fully remediate VW’s
actions. If you or members of your staff have any questions regarding this letter, please do not hesitate to
contact me at 860-424-4008.

Sincerely,
UM fotllien,

Michael J. Sullivan

Deputy Commissioner

Department of Energy and Environmental
Protection

' Archsmith, Kendall, and Rapson, UC Davis, Available at http://ei.haas.berkeley.edu/research/papers/WP263.pdf
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an ultra-low NOx truck can provide these low NOx emissions at a cost that is considerably lower than a
comparable All-Electric truck. While actual cost depends on the application, an All-Electric medium or
heavy-duty vehicle costs three to four times a comparable vehicle powered by a 0.02 g/bhp-hr engine. In
addition, there are vehicle applications where no battery electric or fuel cell vehicle is (or will be) available,
yet ZEV-equivalent strategies using other power sources or fuels may be.

In order to maximize NOx reductions, the Consent Decree should distinguish between engines that meet
EPA’s 2010 NOx standard (0.2 g/bhp-hr NOx) and the California OLNS (0.02 g/bhp-hr NOx). Providing the
same funding incentive for both engines means that fleets will not take advantage of the cleaner option.

In consideration of these facts, we respectfully request that the list of Eligible Mitigation Actions contained
in Appendix D-2 be modified to provide a 75 percent funding incentive for the purchase of new trucks or
Repowers that are equipped with engines that are certified at the California OLNS of 0.02 g/bhp-hr. In
addition, we recommend that the Trustee be empowered to (i) prioritize these engines for funding before
any funds are used for higher-emitting engines or vehicles; and (ii) update this provision as needed to
reflect the improved performance of future technologies or the adoption of new EPA or CARB heavy-duty
engine emission standards.

To be clear, we support the 25 percent incentive for trucks that meet the EPA 2010 standard. However,
enabling the use of mitigation funds to provide an additional incentive for trucks that use California OLNS
engines will help accelerate the commercialization of these cleaner-burning engines. Moreover, this
approach can provide emissions reductions that are comparable to, and sometimes better than All-Electric
trucks (on a life cycle basis) at significantly lower cost, thereby providing faster, greater emissions
reductions than the current approach allows.

Recommendation 2: We recommend that the final Consent Decree be modified to enable Appendix C
funding for projects that will accelerate the use of any vehicles that can demonstrate ZEV-equivalent
emissions performance.

The Consent Decree provides $2 billion in funding for actions that will support increased use of zero
emission vehicle (“ZEV”) technology, such as infrastructure investments, public education, and other
activities. We strongly support investments to ZEV and other next-generation technologies. However, we
believe that this fund should be open to actions that will enhance the opportunity of all emerging
technologies that can provide emissions reductions that are comparable to the current generation of ZEV
technologies (i.e., battery electric vehicles, fuel cell vehicles, and plug-in hybrid electric vehicles).

Today’s Consent Decree will fund ZEV projects for the next 10-15 years. Over the life of the Consent
Decree, new fuels and technologies will undoubtedly emerge that will expand the list of truck strategies
that can provide emissions performance that is comparable to (or even cleaner than) today’s ZEVs. Indeed,
and as noted above, there are already California OLNS-certified engines being developed that can provide
NOx emissions reductions that are comparable to (and even better than) today’s ZEVs. When combined
with a renewable fuel supply, these engines will also provide comparable GHG emissions reductions to
today’s ZEVs; and in most cases, the lifecycle GHG emission benefits can be considerably lower than that

emissions from the average regional grid mix. It is worth noting that 11 state and local air quality districts have
petitioned EPA to adopt the OLNS as a national standard for all new heavy-duty engines as soon as 2022, From
California to New York, air quality officials have identified the introduction of these low-NOx heavy duty engines as
critical to their ability to deliver cleaner, healthier air and meet federal air quality standards.
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undertaking any emissions modification, VW pays consumers restitution for the deceit and
provides them appropriate incentives to take the time and trouble to get their cars fixed.
Critically, Volkswagen also will address the environmental and air quality damage from its
decisions by making a substantial investment in zero emission vehicle (ZEV) technologies, and
mitigate past, ongoing, and future emissions through appropriate offsets.

However, there is much more the federal government and states can and should do to
hold Volkswagen fully accountable. If this settlement is finalized, regulators must wield tough
oversight of VW to ensure that it implements its recall, investment, and mitigation programs
appropriately. Also, while this settlement covers the majority of affected vehicles, a resolution
must be reached that penalizes VW and compensates consumers and the environment for the
impact of illegal devices in diesel vehicles with 3.0-liter engines. Finally, civil penalties and any
appropriate criminal penalties must be assessed against the company and its executives as a
deterrent against future wrongdoing. Consumer Reports strongly urges federal and state officials
to complete the job and take these critical actions.

In addition, there are some needed improvements to the proposed partial consent decree.
Below, we offer DOJ, California, and the Court the following more detailed facts and
considerations to examine during review of the settlement. There are several shortcomings of
the proposed decree that we urge the three entities to address before finalizing the agreement.

I. The Buyback and Lease Termination Options Are Entirely Justified, but Should Be
Revised to Increase Buyback Values, Allow More Time for Eligible Sellers to
Identify Themselves, and Protect All Lessees from Incurring Recall-Related Costs

II. Any Approved Emissions Modification Program Should Clearly Inform Consumers
of Buyback or Lease Termination Alternatives, Allow Them to Choose These
Options After Receiving a Modification, and Better Protect Them from Improper
Liability Waivers or Releases

111. The Recall Requirements Are Tough, but Key Aspects Should Be Tougher to Protect
Consumers and Get Highly Polluting Cars Off the Road Faster

A. The Recall Rate Target of 85% by June 2019 is Appropriately Ambitious, but
Should Include Earlier, Staggered Targets to Motivate Quick Action

B. Requirements for Salvage, Resale, and Export Are Generally Appropriate, but
Labeling and Disclosure Obligations Should Extend to Consumers Abroad

C. Regulators Have Broad Oversight Tools, but Certain Penalties Should Be
Stronger

IV. The Zero Emission Vehicle Investment Will Help Pay For the Harm Done, but
Should Not Be Fulfilled through Government Incentives or Excess Public Outreach

V. VW Must Completely Offset Any Past, Present, and Future Emissions through the
Mitigation Trust

V1. Conclusion
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warranty.'® In addition, we agree with the parties to the settlement that permitting an approved
emissions modification helps avoid undue waste and environmental harm."

Consumer Reports urges Volkswagen to use all tools at its disposal to get the word out to
consumers about the emissions modification, and urges it to communicate not just through U.S.
mail and a public website, but also through email, social media, press outlets, and other means.
While the provisions in the settlement requiring Volkswagen to notify consumers about the
availability or non-availability of an approved emissions modification are adequate, to reach the
85% recall rate target—which we discuss in greater detail in the following section—we expect
the company will need to go well beyond these minimum requirements for notice.* As it does
so, we urge regulators to carefully monitor these communications to ensure that VW is abiding
by its obligation to “make clear” that the owner or lessee alternatively has a right to participate in
the buyback or lease termination options.”' Consumers should not be misled into believing that a
buyback or lease termination is any less of an acceptable option for them than an emissions
modification. Additionally, we urge VW to disclose information on a public website about an
approved emissions modification immediately once it has been approved, rather than waiting two
da}g, so that consumers who see the news and want to get more information right away can do
SO.

As discussed, we support that the settlement requires Volkswagen to offer consumers an
extended emissions warranty and a Lemon Law-type remedy covering any approved emissions
modification. However, Consumer Reports thinks that consumers initially choosing the
emissions modification should have another option, given that the car may perform differently
once a fix has been made. These consumers should be granted a period of time after the
modification, perhaps 30 days, during which they can decide that they are not satisfied with the
car, and can change their minds and participate in the buyback or lease termination program.
They should receive the full cash payment to which they would have been entitled had they
selected the buyback or lease termination option in the first place.

Consumer Reports anticipates that giving consumers this option—or a similar option that
protects them from being stuck with a modified car that they do not want—would assist
Volkswagen in reaching its 85% recall rate targets. We have received comments from hundreds
of consumers about their manipulated diesel vehicles. While these comments have not been
verified independently, based on what we have heard, there is a portion of VW customers who
are wary of reductions in performance or fuel economy and are very reluctant to return their cars
for an emissions modification. Some suggest that cash compensation would motivate them,
while others told us they will resist a fix, saying “they just might force me to sell it back.
[They’re] not going to get their hands on my car” and “[t]he retrofit will almost certainly affect
the performance of the car. Tlive in an area with no emissions checks, so T won’t be forced to do

Partial Consent Decree, Appendix A at 7.
Partial Consent Decree, Preamble at 4.
Partial Consent Decree, Appendix A at 3-5.
Partial Consent Decree, Appendix A at 4.

* Partial Consent Decree, Appendix A at 5.
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For vehicles returned to Volkswagen that lack an approved emissions modification, the
settlement takes the right approach. Rendering functional vehicles inoperable and recycling
them 1s by no means ideal from the perspective of minimizing waste; however, in this case, it is
necessary. The components in the affected diesels that are integral to VW’s deceit violate the
Clean Air Act, among other statutes, and must not be permitted to run. We are pleased that the
settlement allows these returned vehicles to be salvaged for parts, while also—critically—
exempting the engine control unit, diesel oxidation catalyst, or diesel particulate filter from being
salvaged, resold, or exported.®

More generally, we support that the settlement permits VW only to resell or export
vehicles if they have received an approved emissions modification. It would be highl
inappropriate to simply export these vehicles' emissions problems to another country.” If VW
does export modified vehicles, we urge that the agreement make clear that the company must
extend its labeling and disclosure obligations under this settlement to potential owners or lessees
abroad.

C. Regulators Have Broad Oversight Tools, but Certain Penalties Should Be Stronger

Consumer Reports applauds the settlement’s comprehensive reporting requirements. The
settlement specifies that Volkswagen must provide EPA, CARB, and the California Attorney
General’s office with detailed reports on all aspects of the settlement. This includes reports on
Volkswagen’s progress toward reaching the recall rate targets, detailed accounts on each eligible
vehicle, and a compilation of all notices used to inform consumers. The settlement also includes
a particularly keen requirement for the company to report to regulators summaries or copies of
all bulletins, notices, or other similar communications sent to authorized dealerships about the
recall program.®’ We support these reporting requirements and urge Volkswagen to be clear and
forthright with regulators, and for these overseeing agencies to make these reports public. In this
way, all interested parties can help ensure that Volkswagen keeps to the settlement’s terms.

Consumer Reports also supports the settlement’s stipulated penalties in the event that
Volkswagen fails to meet any of a variety of requirements. These penalties act as incentives to
ensure that Volkswagen meets its obligations. While most of the penalties would provide
appropriate deterrence, the penalties for failure to submit reports and unauthorized waiver or
release of liability should be stronger to better reflect the potential severity of the impact of these
violations on the environment and consumers.”’ Increasing these penalties further would better
ensure that Volkswagen does not make a business decision to pay relatively modest fines instead
of complying with the terms of the settlement.

** Partial Consent Decree, Appendix A at 10.
* Id.
30

Partial Consent Decree, Appendix A at 10-12.
*' Partial Consent Decree, Appendix A at 12-13.
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o The recall rate target of 85% by June 2019 is appropriately ambitious, but should
include earlier, staggered targets to motivate quick action;

o Requirements for salvage, resale, and export are generally appropriate, but
labeling and disclosure obligations should extend to consumers abroad,

o Regulators have broad oversight tools, but certain penalties should be stronger;

e The zero emission vehicle investment will help pay for the harm done, but should not be
fulfilled through government incentives or excess public outreach; and

e VW must completely offset any past, present, and future emissions through the mitigation
trust.

Going forward, we strongly urge regulators to wield robust oversight of Volkswagen to
ensure that the company implements its recall, investment, and mitigation programs
appropriately, and that it offers meaningful solutions for the 3.0-liter engine diesel vehicles that it
has not yet addressed. We also call on federal and state officials to assess tough civil penalties
and any appropriate criminal penalties against the company in order to hold it fully accountable.
These penalties are essential to deterring future wrongdoing that harms consumers and the
environment, and ensuring that Volkswagen’s deceit—the most severe in automotive history—is
never repeated.

Respectfully submitted,

Laura MacCleery William C. Wallace
Vice President Policy Analyst
Consumer Policy and Mobilization Consumers Union
Consumer Reports
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Currently CSX has more than 100 non-road ‘hostler’ trucks that are used at our intermodal
facilities to move containers and trailers within the intermodal terminal fence line. The hostler
trucks perform the same type of service as drayage trucks; however, with two significant
differences: (1) they are captive to the property and (2) are equipped with non-road certified
engines.

Our hostler trucks operate at intermodal terminals, adjacent to our railyards, many of which are in
close proximity to population centers and urban areas. By allowing the inclusion of non-road
hostler trucks as eligible mitigation actions within Appendix D-2 of the partial consent decree,
additional benefits to the areas immediately adjacent to the intermodal terminal can be achieved.

We respectfully request the following modifications be made to the eligible mitigation actions:

e that the definition of “Drayage Trucks” be modified to read as follows: “Drayage Trucks”
shall mean trucks hauling cargo to and from as well as within the boundaries of ports and
intermodal terminals; and

e that the list of eligible mitigation actions be modified to include non-road trucks used in
support of intermodal rail facilities. Additionally, we request that the funding available to
partner organizations remain consistent with that provided to Port Drayage Trucks.

2. The eligible mitigation actions with respect to locomotives are limited only to freight switch
locomotives and eligibility should be modified to include locomotives that operate within a
limited geographical area rather than limited only to rail yards.

In addition to our long-haul locomotives that move across state lines and freight switchers that
operate solely within the confines of a rail yard, we also perform local deliveries and short-line
operations. Local deliveries typically occur in close proximity to a rail yard and incentives to
repower or replace these locomotives would provide meaningful benefits to the community near
the freight rail yard. An example of our operations that are consistent with short-line maneuvers
is rail movements between Orlando and Tampa, FL; our locomotives serve this dedicated route
traveling through the congested urban areas of these two cities as well as the communities in
between.

We respectfully request that the list of eligible mitigation actions be modified to include
locomotives that may operate outside of a rail yard in service for local and short-line rail
movements. CSX suggests the following changes to include a new category of eligible mitigation
action:

Local and Short-Line Locomotives

a. Eligible Local and Short-Line Locomotives include pre-Tier 4 locomotives that operate 1000 or
more hours per vear.
Eligible Local and Short-Line Locomotives must be Scrapped.

¢. Eligible Local and Short-Line Locomotives may be Repowered with any new diesel or Alternate
Fueled or All-Electric engine(s) (including Generator Sets), or may be replaced with any new
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diesel or Alternate Fueled or All-Electric (including Generator Sets) Local and Short-Line
Locomotives, that is certified to meet the applicable EPA emissions standards (or other more
stringent cquivalent State standard) as published in the CFR for the modcl year in which the
Eligible Local and Short-Line Locomotives Mitigation Action occurs.

d. For Non-Government Owned Local and Short-Line Locomotives, Beneficiaries may draw funds
from the Trust in the amount of:

1. 75% of the cost of a Repower with a new diesel or Alternate Fueled (e.g. CNG, propane,
Hybrid) engine(s) or Generator Sets, including the costs of installation of such engine(s).

2. 25% of the cost of a new diesel or Alternate Fueled (e.g. CNG, propane, Hybrid) Local or
Short-Line Locomotive.

3. 75% of'the cost of a Repower with a new All-Electric engine(s), including the costs of
installation of such engine(s), and charging infrastructure associated with the new All-
Electric engine(s).

4. 75% of the cost of a new All-Electric Local or Short-Line Locomotive, including charging
infrastructure associated with the new All-Electric locomotive.

e. For Government Owned Eligible Local and Short-Line Locomotives, Beneficiaries may draw
funds from the Trust in the amount of’

1. 100% of'the cost of a Repower with a new diesel or Alternate Fueled (e.g. CNG, propane,
Hybrid) engine(s) or Generator Sets, including the costs of installation of such engine(s).

2. 100% of'the cost of a new diesel or Alternate Fueled (e.g. CNG, propane, Hybrid) Local
or Short-Line Locomotive.

3. 100% ofthc cost of a Repower with a new All-Elcctric engine(s), including the costs of
installation of such engine(s), and charging infrastructure associated with the new All-
Electric engine(s).

4. 100% of the cost of a new All-Electric Local or Short-Line Locomotive, including
charging infrastructure associated with the new All-Electric locomotive.

3. In order to encourage companies to consider either repower or replacement of Non-Government
owned locomotives, the incentive funding should be increased. The funding amounts align
closely with those in the EPA DERA program and at those levels, it is difficult to encourage
participation of locomotive companies. This is supported by the fact that EPA hasn’t approved a
locomotive repower project since 2013, even though they are typically among the most cost-
effective diesel emission reduction projects.

CSX respectfully requests that the locomotive repower funding incentive be modified to align
more closely with past DERA funding models that encouraged and realized greater participation
by Non-Government locomotive companies. CSX suggests the following changes for Non-
Government owned locomotives:

e 75% of the cost of a Repower with a new diesel or Alternate Fueled (e.g. CNG, propane,
Hybrid) engines(s) or Generator Sets, including the cost of installation of such engine(s).
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August 5, 2016

John Cruden, Assistant Attorney General
Environment and Natural Resources Division
U.S. Department of Justice

P.O. Box 7611

Washington D.C. 20044

Dear Assistant Attorney General Cruden:

We are submitting comments on behalf of a broad coalition that shares several specific concerns
regarding the Mitigation Trust Fund (“MTF”’), Appendix D of the Partial Consent Decree lodged
in In Re: Volkswagen “Clean Diesel” Marketing, Sales Practices, and Products Liability
Litigation, Case No: MDL 2672 CRB (the “Decree”). The Decree itself emphasizes that its
purpose is to “fully mitigate the total, lifetime excess NOx emissions” from the vehicles at
issue.! Our comments set out several small changes to the Decree that would likely increase the
NOx reduction achieved by the MTF to a significant degree, assisting the parties in reaching the
Decree’s goal.

Our coalition has worked collaboratively for over a decade to support the eftorts of the
Environmental Protection Agency (“EPA”) to implement the Diesel Emissions Reduction Act of
2005 (“DERA”). DERA provides financial assistance to vehicle and vessel owners to retrofit or
replace existing vehicles, vessels, or equipment with the latest technology to reduce diesel
emissions, including NOx, from existing diesel engines. The program requires annual
appropriations from Congress. Our coalition has successfully advocated for these annual
appropriations, which have amounted to over $650 million since the program was launched.

The coalition has also provided technical advice to EPA on the means to administer the incentive
program effectively. DERA has proven to be one of the most successful and cost-effective EPA
programs. Since it was launched, it has achieved 335,200 tons of NOx reduction with a payback
of $5 to $21 of environmental, health, and economic benefits for every dollar of federal funds
expended.?

The coalition respectfully suggests the following changes in the administration of the MTF, with
the purpose of achieving even more significant NOx reductions pursuant to the principal goal of
the Decree, and thereby mitigating the adverse effect on the environment associated with VW’s
use of defeat devices.

! Decree at page 5, paragraph 7

2 Third Report to Congress: Highlights from the Diesel Emission Reduction Program, EPA-420-R-16-004 February
2016 at page 3. See also Diesel Engine Grants Program Nets Major Air, Public Health Benefits, April 29, 2016 at
https://www.epa.gov/newsreleases/epa-report-diesel-engine-grants-program-nets-major-air-public-health-benefits-0.
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1. Funding Under The EMT Should Be Technology Neutral Applying the Same
Percentage Subsidy Across All Comparable Technologies.

To achieve a higher level of NOx emissions reduction, Appendix D should be
modified so that the percentage subsidy levels are the same across all
technologies. As presently drafted, the Decree provides a different percentage
subsidy for different types of technology. For example, the purchase of a
replacement for a class 4-8 school bus model 2006 and older could include a new
diesel vehicle that s eligible for a 25% subsidy or an all-electric vehicle that is
eligible for a 75% subsidy. Because all-electric vehicles are two to four times
more expensive than diesel vehicles and the NOx emission reduction is almost the
same, the cost per ton of NOx reduction on an all-electric vehicle is far higher
than it is for a clean diesel vehicle.® In the case of a drayage truck analysis done
by the California Air Resources Board, all-electric vehicles are twice as expensive
as diesel vehicles and replacing a pre-2002 diesel with a new diesel achieves 95%
of the NOx reduction achievable with an all-electric replacement. As such, the
cost per ton of NOx reduced by replacing a drayage truck with an all-electric
vehicle at a 75% subsidy is 5 to 6 times higher than a diesel replacement at a 25%
subsidy.* This means that for any given level of total funding available to fund
vehicle replacement, far less NOx reduction will be achieved with investment in
all-electric vehicles than would be achieved with investment in clean diesel
vehicles and equipment.

Another example is based on an analysis done by the U.S. Department of
Transportation (“DOT”), which shows that widely available clean diesel
technology can eliminate a ton of NOx emissions for under $20,000 per ton. In
contrast, electric technologies can reduce a ton of NOx emissions for a cost in the
range of $700,000 to $1.5 million per ton.> So theoretically, if the expenditure of
the $2.7 billion in the Decree for the purchase of NOx reduction technology is
spent on clean diesel technology, 135,000 tons of NOx can be reduced versus
1,800 to 3,857 tons with the purchase of all-electric technology, including
infrastructure. Admittedly, this is a stark example, but it demonstrates that at the
extreme a plan that incentivizes investment in all-electric technology over
investment in clean diesel technology would be sub-optimal in terms of NOx
reduction and its beneficial impact on the environment and on human health.

Given these examples, a better approach is to maintain technology neutrality by
providing the same percentage subsidy for all technology solutions. The idea of
technology neutrality has been followed by EPA in many of its mobile source

3 http://www.fhwa.dot.gov/environment/air_quality/cmagq/reference/cost_effctiveness_tables/

4 This calculation is based upon a draft analysis published by CARB entitled Technology Assessment: Medium-and-
Heavy-Duty Battery Electric Trucks and Buses dated October 2015. The calculation makes the following
assumptions: electric drayage trucks with a range of 100 miles per day (35,000 per year), a cost at $208,000, zero
NOx emissions, and 2.3 KkWh per mile of energy on average to move the vehicle. The new diesel truck is similar
except it costs $108,000 and emits 0.2 g/bhp-hr NOx. The replaced diesel truck is model year 1996, emits 4.8 g/bhp-
hr of NOx, and has 5 years remaining life.

5 http://www.fhwa.dot.gov/environment/air_quality/cmaq/reference/cost_effectiveness_tables/
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regulations. This small change in approach has the potential of achieving a far
higher level of NOx reduction than would otherwise be the case under the Decree
as written.

The coalition understands that there may be policy goals other than NOx
reduction that the parties want to achieve by incentivizing the purchase of all-
electric vehicles. But it should be noted that even after making the MTF subsidy
technology neutral, the Decree will still provide an enormous investment in
electric vehicle technology. The Decree provides for $2 billion of investment over
a 10-year period to support increased use of technology for Zero Emissions
Vehicle (“ZEV”).® By making the MTF technology neutral and thus increasing
NOx reduction, the Decree will promote three goals: greater NOx reduction, the
commensurate improvement in health, and the longer term development of ZEV.

2, Funding Under the Trust Should Be the Same for Both Public and Private
Entities.

A second simple change that would achieve greater reduction of NOx is to make
the MTF provider neutral -- not distinguishing between public entities (such as
local governments) and private entities. The subsidy, regardless of its level,
should be the same percentage subsidy for both private and government entities.

As drafted, the Decree provides much greater subsidies for governments than for
private entities. It provides a 100% subsidy to governments for repowering or
replacing a government-owned vehicle, while the private sector is only eligible
for subsidies ranging from 40% for repowering diesel and alternative fuel
vehicles, 25% for the purchase of a new diesel or alternative fuel vehicle, and
75% for repowering or purchasing an all-electric vehicle. We support the
language in the Decree that would treat private school bus companies under
contract with local school districts the same as government entities. This is a step
toward applicant neutrality, but we feel the Decree should go further. Perhaps the
MTF should allow other private companies under contract to governmental
entities to be treated the same, as well. There is no sound environmental basis for
a huge difference between the subsidy for governments versus the private sector.
The purchase of a clean vehicle by the private sector has the same environmental
benefit as the purchase of the same vehicle by a governmental entity so why give
government a higher level of subsidy? This is one of the reasons for treating
private school bus companies under contract with local school districts the same
as government entities. A school bus owned by a private company has the same
environmental benefit as a school bus owned by a local government.

A 100% subsidy dilutes the environmental impact of the Decree because it will
result in the overall purchase of fewer clean vehicles and equipment than would
otherwise be the case. The result 1s a much lower level of NOx reduction for any
given level of funding made available. A 25% subsidy provided to the private

© Decree at page 4, Para. 6 and Appendix C
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sector for the purchase of a clean vehicle will enable the purchase of four clean
vehicles with the same amount of funds that would be used by a government to
purchase one vehicle with a 100% subsidy. Equalizing the subsidy will result in
four times the level of NOx reduction.

A 100% subsidy will also give governments a perverse incentive to purchase new
vehicles without regard to cost. By reducing the government subsidy to a lower
amount, one equal to the subsidy available to private entities, government
decision-makers would appropriately have to evaluate which technology provides
the most cost-effective solution to meet their needs. A subsidy that is less than
100% will require governments to evaluate which technology will provide the
most cost-effective reduction of NOx, with the result that the MTF can achieve a
higher level of overall NOx emissions.

3. Decisions on What Competing Projects to Fund Should Be Made On the
Relative Cost Effectiveness of the Technology Proposed for Use.

The question on how competing projects will be evaluated by the Trustee is not
addressed in the Decree. The coalition suggests that relative cost effectiveness for
NOx reduction be the primary standard for such evaluation. As has already been
demonstrated above, using the most cost effective technologies results in the
highest level of NOx reduction for a given level of total funds made available to
invest in NOx reduction technologies.

4. The MTF Should Include a Preference for Projects That Would Not
Otherwise Be Funded.

The MTF Trustees should be required, in approving projects for funding, to
evaluate whether those projects would be funded even in the absence of funding
from the MTF. For example, some fleet owners renew their fleets according to a
pre-determined schedule. Funding these fleet purchases will not add any
environmental benefit above that which would have been achieved without a
subsidy. However, we believe the benchmark for the age of the vehicles to be
replaced should be model year 2009 and older as those vehicles do not have the
most current emission control technology.

S. Some Portion of Funds should be to Concentrate Grant Funding in Areas
with the Highest Levels of Nonattainment.

Increased NOx emissions raise concerns about public health, especially as they
relate to the occurrence of asthma. While it is important to focus on the reduction
of NOx going forward, the health concerns related to past NOx emissions should
also be addressed. One way to address health issues is to favor geographic areas
with the highest nonattainment for ground-level ozone. Thus, we propose that the
MTF state that preference will be given to projects that reduce ozone by reducing
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NOx emissions, a precursor to ozone, in the areas of the highest nonattainment for
ozone.

6. States Should Be Permitted to Use The DERA Program to Administer Their
Funds.

In the DERA program, there already exists a widely praised and extremely
successful mechanism for providing funding to incentivize equipment and vehicle
owners to install retrofit technologies on existing heavy duty diesel vehicles and
engines, or to replace engines and equipment, thus reducing emissions by as much
as 90 percent. Since implementation, the DERA program has become one of the
most cost-effective federal clean air programs. EPA has estimated that every $1 in
federal DERA assistance is met with another $3 in non-federal matching funds,
including significant investments from the private sector, and generates $5 to $21
in health and economic benefits. EPA’s most recent estimates indicate that the
program has upgraded nearly 73,000 vehicles or pieces of equipment, and saved
over 450 million gallons of fuel. EPA also estimates that total lifetime emission
reductions achieved through DERA funding are 335,200 tons of NOx and 14,700
of PM. These reductions have created up to $12.6 billion of health benefits.
Further, DERA benefits each state because 30 percent of the funding goes to
support state programs.’

Given that we already have in DERA an existing program that has been highly
successful in incentivizing technologies to reduce NOx emissions, the
establishment of a new Trust, and new programs for each state, to do essentially
the same thing is unnecessary and inefficient. To the extent each state wishes, it
should be able to use the DERA program to distribute the funds to the extent
permitted by law.®

At the very least, as the goal of the Decree is to achieve additional NOx
emissions, it is important to ensure that the MTF is not considered as a
replacement of the DERA program. If the establishment of the MTF undermines
the DERA program, that portion of the NOx emission reductions that is being
achieved today will be lost.

7. States Should Maintain Current Funding Levels for their Existing Diesel Emission
Reduction Programs.

Many states have exemplary programs to address diesel emissions. Texas and
California are but two examples of mature state programs that provide funding to
accelerate the acceptance of new, cleaner vehicles and technologies that help to
reduce mobile source emissions. States should be required to make a commitment
to maintain their existing programs in order to receive the funding under the

7 Third Report to Congress: Highlights from the Diesel Emission Reduction Program, EPA-420-R-16-004 February
2016 at pages 3 - 5.
¥See 42 U.S.C. § 16139
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diesel technology. This strategy can achieve the desired environmental goals of the Court in
the timeliest manner.

However, as currently configured, the approach outlined in the partial consent decree favors
investments in technologies that may have longer lead times with relatively lower NOx
emissions reduction potential.

The highest percentage of potential MT funding allocations based on the proposed MT would
fund investments in technologies and infrastructure that are previously documented by EPA,
CARB and USDOT as being the least cost effective investment in emissions reductions. As
aresult, it is plausible that the effectiveness of this scheme will delay NOx reductions, and/or
achieve those in lower levels than envisioned by the Court.

The MT makes no disclosure of the excess emissions to be reduced, and therefore limits the
ability of interested parties to comment specifically about the merits of the proposed
mitigation measures, and whether the entire scheme achieves its stated goal. This limits the
input of interested parties such as the Diesel Technology Forum to provide a quantitative and
analytical input to the proposed mitigation environmental trust.

Recent petitions to EPA from the South Coast Air Quality Management District and other
states, claims the need for additional reductions in NOx emissions from heavy duty on
highway vehicles to achieve compliance with the national ambient air quality standard for
ozone has been thoroughly established. Nonetheless, the MT appears to ignore this fact and
discount the funding opportunities for clean diesel related projects that achieve documented
NOx reduction.

We respectfully encourage the Court and the parties of the decree to revise the MT such that
the allocation scheme place a higher value on timely, guaranteed, and cost effective NOx
reduction potential, irrespective of the technology deployed. In this way, the VW settlement
can achieve its objectives and do the greatest good for the most people.

. The MT should be refashioned to be technology neutral. Remedies based
substantially on clean diesel technology would deliver more certain reductions in NOx
emissions in a timelier manner than other approaches.

According to data compiled recently by the U.S. Department of Transportation, clean diesel
technologies are the most cost effective NOx control strategy. An analysis conducted by the
U.S. Department of Transportation, using the recent emissions model generated by the U.S.
Environmental Protection Agency, determined that proven clean diesel technology delivers
more air quality benefits on a dollar-for-dollar basis."

1

http://www.fhwa.dot.gov/environment/air_quality/cmag/reference/cost_effectiveness_tables/index.cfm#Toc
445205109
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How Much Investment is Needed to Reduce 1 ton of NOx Emissions?

Technology S per Ton of NOx Reduction
Idle Reduction $2,040
Diesel Engine Replacement: Heavy- $13,748
Duty Truck Engines

Diesel Engine Replacement: Transit Bus $51,131
Engines

Diesel Engine Replacement: School Bus $77,315
Engines

Extreme Temperature cold start $364,817
Car Sharing $319,608
Bike Sharing $1,217,644
EV Infrastructure $1,462,694

The analysis concludes that widely available diesel technology can eliminate a ton of NOx
emissions for under $20,000.

Clean diesel technology can provide immediate term air quality benefits. Clean diesel
technology deployed to achieve the near-zero NOx emissions standard established for
commercial vehicles manufactured as of 2010, reduce emissions by 98 percent relative to a
truck manufactured in 1988. According to 2016 research commissioned by the Diesel
Technology Forum, commercial vehicles using clean diesel technology in service from 2010
to 2015 have eliminated 7.5 million tons NOx while saving 69 million barrels of crude oil and
29 million tons of carbon emissions. These benefits will continue to grow as more of the
older Class 3-8 fleet transitions to new clean diesel technology.

The regional air quality benefits provided by diesel technology that meets the model year
2010 standard are substantial. Air quality regulators in southern California estimate that NOx
emissions in the region could fall immediately by 70 percent, or 86 tons each day, if all
commercial vehicles are powered by a diesel engine that meets the near-zero NOx
standard.? The California Air Resources Board estimates that the biggest anticipated
reduction in NOx emissions between 2012 and 2035 will be attributable to heavy-duty diesel

? http://www.aqmd.gov/docs/default-source/Agendas/agmp/white-paper-working-groups/preliminary-draft-
goods-movement-white-paper---060515. pdf?sfvrsn=2
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vehicles as more of the fleet transitions to clean diesel technology that meets the model year
2010 standard.’

Replacing older trucks with new clean diesel technology in the fleet of commercial vehicles
will have immediate term air quality benefits for other regions. Nationwide, one-in-four heavy-
duty diesel vehicles, almost 2.5 million vehicles, are powered by a clean diesel engine that
meets or beats the near-zero NOx emissions standard established for model year 2010.
Three out of four trucks are of the older generation with relatively higher levels of NOx
emissions. Significant additional NOx reduction can occur in regions across the country if
more of the commercial vehicle fleet transitions to near-zero emissions diesel technology.

Additional Air Quality Benefits Under Greater Adoption of Clean Diesel
Technology in Commercial Vehicles (eliminated tons NOx/year)

Share of the fleet Pennsylvania New York New Jersey
with a clean diesel
engine (2010 or
later model year)

100% 105,000 95,000 63,000
75% 68,000 64,000 43,000
50% 31,000 34,000 22,000

Source: Research Commissioned by the Diesel Technology Forum (2016)

Similar near-zero NOx emissions standards established for commercial vehicles are now
required of the large variety of off-road equipment including construction and agricultural
equipment. As of 2014, most off-road equipment must meet the “Tier 4” emissions standard
established by the U.S. Environmental Protection Agency (EPA). As of 2015, larger
applications such as locomotives and marine workboats must meet these standards.
Depending on horsepower range, diesel technology to meet these strict standards result in
more than a 95 percent reduction in NOx emissions relative to previous generations of
technology.

Much like commercial vehicles, the greater adoption of Tier 4 clean diesel technology will
generate substantial air quality benefits. The California Air Resources Board estimates that
NOx emissions from agricultural equipment will fall by 50 percent and NOx emissions

® California Air Resources Board. Emissions Inventory Data, http://www.arb.ca.gov/ei/emissiondata.htm
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attributable to other off-road equipment will fall by 77 percent between 2012 and 2035,
largely by the adoption of Tier 4 diesel technology.*

Remedy: The MT should be technology neutral and fails to provide funding for the full
population of off-road equipment. According to the California Air Resources Board, the large
variety of off-road equipment including construction equipment, represents the 3" largest
source of NOx emissions, yet the MT does not provide funding to improve the emissions from
this equipment. Access to MT funding will allow owners of older equipment to replace or
repower with new engines to generate substantial air quality benefits.

Il. The Mitigation Trust outlined in the partial consent decree issued for public
comment is faulty because it fails to consider key factors central to the timely
mitigation of NOx emissions; technology availability, desire of target MT recipients to
invest in fuel and technology choices, timeframe for its implementation and ability to
deliver proven NOx reductions.

The primary interest of the court in the mitigation program as stated in the Purpose and
Recitals is to

“...fully mitigate the total lifetime excess NOx emissions from the 2.0 Liter Subject
Vehicles where the 2.0 Liter Subject Vehicles were, are or will be operated.”
(APPENDIX D p.1)

Based on the most recent emissions inventories of CARB, NOx emissions from heavy duty
trucks are the primary source of concern for the region achieving its ozone attainment
requirements, with these vehicles making up 21 percent of all NOx emissions from the
transportation sector — the largest source of NOx emissions in the inventory. According to
research commissioned by the Diesel Technology Forum, 82 percent of heavy-duty vehicles
in operation in California are powered by an engine that does not meet the latest near-zero
NOx emissions requirement established for trucks manufactured beginning in 2010.

Yet the MT fails to focus the mitigation strategies on technologies that have the potential to
achieve the greatest emissions reductions, or at the very least, follow a technology neutral
scheme that would allow equal access to MT funding whatever the strategy that a specific
applicant may choose to submit for an eligible mitigation measure. If Trustees approve
allocations of dollars as currently envisioned, the MT will likely end up paying far more dollars
for far fewer reductions of NOx emissions.

For example, all electric technologies in heavy duty Class 8 vehicles identified in the MT
(APPENDIX D-2 1(d)(4)) are either not fully commercially available or are available in limited
quantities for niche applications. Yet the MT provides funding for 75 percent of the cost of a
new all electric commercial vehicle but only 25 percent of the cost of a new diesel vehicle.

* California Air Resources Board. Emissions Inventory Data, http://www.arb.ca.gov/ei/emissiondata.htm
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These all-electric commercial heavy-duty vehicles by their nature would have less operational
capacity and range as a comparable diesel truck. As aresult, it is reasonable to conclude
that such a vehicle will provide an overall smaller potential reduction in NOx when compared
to air quality benefits that could be achieved from replacing an eligible heavy duty truck with
new clean diesel technology.

The MT also fails to consider the marketplace and consumer acceptance of the MT-favored
technologies and the likelihood of implementation success. Many of the fuels and
technologies promoted here for the highest levels of funding allocation are technologies that
are not mature enough for commercialization or do not provide a sufficient return on
investment for fleets to justify the greater risk and increased cost.

To date, all-electric Class 8 tractors are not commercially available except in very small niche
short-haul or last-mile applications where there is adequate electric charging infrastructure to
allow for frequent recharging. The majority of new Class 8 tractors perform regional and long
haul delivery operations on average of 120,000 miles each year in regions with no access to
charging infrastructure. Additional time and resources are needed to continue research,
development and rigorous testing of these all-electric technologies for heavy-duty vehicles.
Many years will pass before these technologies are commercially available, if they are ever
delivered to the market.

In contrast, clean diesel technology is widely available in all markets for all customers, does
not require additional infrastructure developments or other special requirements and is
proven in its ability to reduce NOx emissions that are generating substantial air quality
improvements today.

Remedy: We respectfully urge the parties and the Court to reconsider the allocation scheme
proposed here to provide equal funding for all technologies and fuels that reduce NOx
emissions with any preferences based on cost effectiveness of NOx reductions in line with
the quickest realization of the program’s stated purpose. Funding provided through the
Environmental Mitigation Trust for the greater adoption of clean diesel technology will provide
more certain and immediate NOx reductions and other air quality improvements.

M. By giving funding preference in the MT to Government Fleets instead of Private
Fleets, the MT is dramatically limiting NOx emissions reductions opportunities.

The MT as configured provides government fleets with funding allocations up to 100 percent
for their eligible vehicles. Government fleets by their very nature, travel far fewer miles than
does a comparable vehicle in a private fleet. Therefore, the potential for NOx emissions
reductions in a particular region will likely be reduced for a dollar invested in a government
fleet vehicle compared to the same dollar invested in a private fleet vehicle. The environment
is agnostic on the source of the emissions reduction.

Remedy: The MT should remove preference for government fleet vehicles in favor of more
rapidly achieving NOx mitigation for all fleet vehicles (government and private) in a region.
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IV. The Diesel Emissions Reduction Act program (DERA) is a proven, effective and
ready-made vehicle for facilitating environmental mitigation.

The DERA program is a bipartisan, well documented, proven and credible program for
reducing NOx and particulate emissions from diesel engines, particularly in driving clean air
benefits across heavy-duty applications. The program has provided funding according to a
technology neutral approach. Clean diesel technologies have provided most of the air quality
benefits thanks to clean diesel’s favorable cost-benefit.

According to the April 2016 3rd report from EPA to Congress, enormous success has been
delivered, thanks to the highly quantified and validated DERA program and the review and
award process.® For example, the program has not precluded or promoted one retrofit or
replacement technology over another in reducing NOx emissions by 335,200 tons between
2008 and 2013. In fact, clean diesel technology has driven the overwhelming majority of
these clean air benefits provided through the DERA program.

The DERA program serves as an example of the effectiveness of clean diesel to provide
immediate air quality benefits to communities around the country. The American Lung
Association, in its State of the Air Report for 2016, cites the retirement older diesel vehicles
and equipment as a leading factor to improving air quality. Easy access to clean diesel fuel
and growing availability of biodiesel and renewable diesel fuel do not necessitate additional
investments in fuel infrastructure. Clean diesel engines and advanced diesel emission
control technologies that meet the most stringent emissions standards have been proven in
the marketplace for almost half-a-decade.

Diesel engines are the prime mover in 15 sectors of the economy, not just smaller or niche
applications in developing markets or only in major population centers. Incremental
investments to upgrade diesel vehicles with replacement cleaner diesel engines will ensure
greater success and ensure NOx mitigation that exceeds the court targets.

Remedy: The DERA program offers greater and proven opportunities for NOx reduction and
for the administration of NOx mitigation program.

V. Conclusion

As presently configured, the MT funding scheme appears to favor promotion of alternative
fuels and technologies at scales and timeframes that will unlikely deliver equivalent or greater
NOx emissions reductions than an approach focused on replacing older diesel engines with
new ones. We encourage a revised approach that establishes achieving mitigation of NOx
emissions in the fastest possible timeframe as the overarching mandate for the MT.

>U.S. EPA, 3™ Report to Congress: Highlights of the Diesel Emissions Reduction Program (2016).
http://nepis.epa.gov/Exe/ZyPDF.cgi?Dockey=P1000HMK.pdf
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At a minimum, a technology neutral approach is warranted. Allowing for the equal treatment
(allocations and vehicle eligibility) of clean diesel technologies among all others to reduce the
excess NOx emissions will deliver anticipated air quality benefits in a timelier manner than
will other schemes.

EPA, in reports to Congress (DERA) in rulemaking activities and other venues acknowledges
the enormous NOx and particulate matter benefits that have been achieved by the
introduction of clean diesel technology across the wide variety of on- and off-road
applications. These benefits are provided without additional investments in fueling and other
infrastructure and have been demonstrated in the market place to effectively achieve
emissions reductions while also meeting customer demands. Yetin the MT, EPA and other
parties to the settlement have discounted these advantages in favor of alternative
approaches.

In conclusion,

. The MT should be revised to a technology-neutral funding allocation scheme
where all technology including clean diesel is fairly considered for levels of
funding allocations more commensurate with its NOx reduction potential;

) The MT should fully disclose the NOx reductions targets for each state to allow for
a full analysis by all interested parties;
. Given that a separate set-aside of $2 Billion exists for electric vehicle related

investments, the $2.7Billion MT should give first priority to other NOx reduction
technologies.

. The MT should expand the scope of technology eligibility by including a wider
category of off-road equipment, and
. The Diesel Emissions Reduction Act program (DERA) should serve as a guiding

example of a technology neutral program credited for providing immediate,
measurable and cost effective emission reductions.

The MT in its current form has placed other priorities over proven NOx mitigation strategies,
deferring cleaner air in favor of promoting alternatives. We encourage that the MT be
modified as noted herein to fully realize the potential for substantial and proven clean air
benefits from incorporating clean diesel technology.

Please contact me at (301) 668-7230 with any questions or concerns.

Very truly yours,

Attro. & Sohacdl
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Allen R. Schaeffer
Executive Director

CC:  The Honorable Gina McCarthy, US EPA
Ms. Janet McCabe, US EPA
Mr. Chris Grundler, US EPA
Ms. Mary Nichols, California Air Resources Board
Dr. Alberto Ayala, California Air Resources Board
Ms. Kamala Harris, Attorney General, State of California
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