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From: jkim@shorepower.com

To: jkim@shorepower.com; ENRD, PUBCOMMENT-EES (ENRD)

Sent: 8/5/2016 12:57:13 PM

Subject: In re: Volkswagen “Clean Diesel” Marketing, Sales Practices, and Products Liability Litigation, Case

No: MDL No. 2672 CRB (JSC), and D.J. Ref. No. 90-5-2-1-11386.

John C. Cruden Esq.

Assistant Attorney General

Environment and Natural Resources Division

U.S. Department of Justice

In re: Volkswagen “Clean Diesel” Marketing, Sales Practices, and Products Liability Litigation, Case No: MDL No.
2672 CRB (JSC), and D.J. Ref. No. 90-5-2-1-11386.

Dear Mr. Cruden:

Our organization writes to request that the final settlement between the U.S. government and Volkswagen provide
maximum flexibility for States and Native American tribes to consider allocating some of their funds to electrified
parking spaces (EPS) and truck stop electrification (TSE). Specifically, we ask that the settlement expressly list truck
stop electrification as an eligible mitigation activity within Appendix D-2, along with the nine other activities that
already include various forms of diesel retrofits and the marine equivalent of truck stop electrification. While TSE is
eligible for funding under the DERA program option, we are concerned that some States and Tribes will decline or
minimize use of the DERA option. Moreover, should Congress decide not to provide funding for the DERA program,
there would be limited opportunity to invest in TSE. We know TSE is a cost-effective strategy to reduce NOx
emissions and value this mitigation option.

Too often, drivers idle their engines during overnight stays in order to maintain a safe and comfortable cab interior
environment. The practice takes place on a large scale and has a disproportionate impact on disadvantaged
communities where truck stops and fleet terminals are often located. DERA’s own guidelines flag the communities
surrounding truck stops for programmatic priority. The Argonne National Laboratory (http://www.atdc.energy.gov
/uploads/publication/hdv_idling 2015 .pdf) estimates that rest-period idling wastes about 1 billion gallons of diesel
and results in the emission of about 55,000 tons of nitrogen oxides released annually in the US. The EPA rates Truck
Stop Electrification as the single most cost effective activity to mitigate mobile sources of NOx emissions (less than
one third of the cost per ton achieved through diesel retrofits). See page 13 (https://www3.epa.gov
/otaq/stateresources/policy/general/420b07006.pdf). Truck Stop Electrification, an EPA SmartWay verified
technology, provides long-haul truck drivers an alternative to idling their diesel engines during their overnight stays.
Significant NOX mitigation can be achieved through 1) installation of new TSE locations; and 2) TSE vouchers for
truck drivers to encourage more truckers to use existing TSE facilities.

Again, we urge you to specifically list EPS/TSE infrastructure and TSE vouchers as eligible mitigation activities
under Appendix D-2 of the settlement. This would afford beneficiaries maximum flexibility to achieve the
settlement’s goal of improving air quality in disadvantaged communities by reducing harmful diesel emissions.
Thank you for your consideration!

Sincerely,

Jean Starke

Shurepower LLC dba Shorepower Technologies

Hillsboro, Oregon
jstarke(@shorepower.com

VW-2LCMT0000727
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From:

To: ENRD, PUBCOMMENT-EES (ENRD)

Sent: 8/5/2016 1:01:54 AM

Subject: In re: Volkswagen “Clean Diesel” Marketing, Sales Practices, and Products Liability Litigation, Case

No: MDL No. 2672 CRB (JSC), and D.J. Ref. No. 90-5-2-1-11386.

John C. Cruden Esq.

Assistant Attorney General

Environment and Natural Resources Division

U.S. Department of Justice

In re: Volkswagen “Clean Diesel” Marketing, Sales Practices, and Products Liability Litigation, Case No: MDL No.
2672 CRB (JSC), and D.J. Ref. No. 90-5-2-1-11386.

Dear Mr. Cruden:

Our organization writes to request that the final settlement between the U.S. government and Volkswagen provide
maximum flexibility for States and Native American tribes to consider allocating some of their funds to electrified
parking spaces (EPS) and truck stop electrification (TSE). Specifically, we ask that the settlement expressly list truck
stop electrification as an eligible mitigation activity within Appendix D-2, along with the nine other activities that
already include various forms of diesel retrofits and the marine equivalent of truck stop electrification. While TSE is
eligible for funding under the DERA program option, we are concerned that some States and Tribes will decline or
minimize use of the DERA option. Moreover, should Congress decide not to provide funding for the DERA program,
there would be limited opportunity to invest in TSE. We know TSE is a cost-effective strategy to reduce NOx
emissions and value this mitigation option.

Too often, drivers idle their engines during overnight stays in order to maintain a safe and comfortable cab interior
environment. The practice takes place on a large scale and has a disproportionate impact on disadvantaged
communities where truck stops and fleet terminals are often located. DERA’s own guidelines flag the communities
surrounding truck stops for programmatic priority. The Argonne National Laboratory (http://www.atdc.energy.gov
/uploads/publication/hdv_idling 2015 .pdf) estimates that rest-period idling wastes about 1 billion gallons of diesel
and results in the emission of about 55,000 tons of nitrogen oxides released annually in the US. The EPA rates Truck
Stop Electrification as the single most cost effective activity to mitigate mobile sources of NOx emissions (less than
one third of the cost per ton achieved through diesel retrofits). See page 13 (https://www3.epa.gov
/otaq/stateresources/policy/general/420b07006.pdf). Truck Stop Electrification, an EPA SmartWay verified
technology, provides long-haul truck drivers an alternative to idling their diesel engines during their overnight stays.
Significant NOX mitigation can be achieved through 1) installation of new TSE locations; and 2) TSE vouchers for
truck drivers to encourage more truckers to use existing TSE facilities.

Again, we urge you to specifically list EPS/TSE infrastructure and TSE vouchers as eligible mitigation activities
under Appendix D-2 of the settlement. This would afford beneficiaries maximum flexibility to achieve the
settlement’s goal of improving air quality in disadvantaged communities by reducing harmful diesel emissions.
Thank you for your consideration!

Sincerely,

Joseph Licari

Shorepower Technologies
Frankfort, NY

I also ask that you consider many inter-related issues involved with Idle-reduction and truck stop electrification.
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drivers who congregate in in truck stops and service centers for their mandated rest periods, providing a healthier,
more restful sleep environment by shutting the truck down, initiatives to make freight movement in this country more
sustainable, interstate corridor approaches for providing alternative fuel (including electricity), and,looking to the not
too distant future, the electrification of the transportation industry that includes heavy-duty trucks with the efforts of
DOE's Supertruck program, the Aireflow truck (now the Star truck since it picked up a corporate sponsor, Wal-Mart's
WAVE truck, the recently announced Nicola 1 truck, and last but not least, Elon Musk's announcement of his
intention to produce an electric truck next year. Idling of heavy duty trucks needs to be a practice of the past for the
county's benefit, for the climates benefit, and for the driver's benefit. Truck stop electrification, along with being one
of the most cost-effective methods to reduce idling and diesel emissions, will be a needed infrastructure to support
electrification of the heavy-duty truck market in the future, just as a charging network is needed to support electric
vehicles.
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Amcricans arc still unawarc of the many benefits of switching to an EV. To censurc that cducation
and outreach are successful, these efforts should be conducted by and in partnership with
organizations that are experienced in community education and electric vehicle promotion. For
example, National Drive Electric Week, a nationwide initiative organized by Sierra Club, Electric
Auto Association, and Plug In America, partners with government leaders and local
organizations—such as the Department of Energy’s Clean Cities Coalitions—in hundreds of
cities to improve education and awareness of electric vehicles. Events like these have been
successful because they leverage the strength of the existing, on-the-ground network of
organizations committed to advancing clean transportation. Any education and outreach efforts
conducted under the settlement should likewise partner with experienced organizations, which
can ensure that funds used to educate consumers will be spent strategically, including at
workplaces and community events as well as on high-traffic traditional and social media.

4. Settlement funds should add to, and not replace, existing clean transportation initiatives. To
make an impact, the settlement funds for infrastructure and incentives must be considered
additive to, and not as a replacement for, current infrastructure or incentive funding and
programming. To truly offset the emissions cheating, the settlement should result in widespread
gains in clean transportation, which requires new or expanded initiatives in numerous states. For
states on the forefront of clean transportation planning, such as California, the settlement funds
should not replace existing funding allotments already planned to be dedicated to zero-emission
vehicle (ZEV) inlrastructure and incentive programs.

5. The administration of the ZEV Investment Commitment lacks transparency and process
for meaningful stakeholder engagement. It is not clear from the Proposed Partial Consent
Decree how stakeholders may track or influence the various developmental stages of
administration of the ZEV Investment Commitment funds. To ensure that these funds result in
strategic mvestment that lowers barriers to ZEV adoption, the settlernent should provide for
greater formal input from stakeholders experienced in the planning and deployment of ZEV
infrastructure at both the development and implementation stages.

6. Resale of partially fixed vehicles should be prohibited. As we understand from the settlement
documents, the repaired Volkswagen vehicles will still exceed their original emissions
certification levels. According to health experts, these excess emissions, including nitrogen
oxides, pose serious risks to human health. We urge you to not allow Volkswagen or other parties
to buy back and resell vehicles that exceed the original emissions certification levels.

Thank you for your attention to these important matters.

Sincerely,

Gina Coplon-Newfield
Director, Llectric Vehicles Initiative

VW-2LCMT0000733
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SCDHEC comments on VW “Notice of Lodging of Proposed Partial Consent Decree Under the
Clean Air Act”
August 5, 2016

states will need to play a primary role in determining how best to mitigate the
negative impact of the excess emissions. SCDHEC appreciates that the proposed
partial CD will entrust the mitigation of the excess emissions to the state programs.
However, SCDHEC would prefer to see states given more flexibility in implementing
projects to mitigate these excessive emissions, and all states should be given the
same level of consideration. For example, the ZEV Investment Commitment portion
of the CD commits significant resources to projects and investments in California,
but provides no assurance as to the level of ZEV spending by VW in other states, or
that spending levels for each state will be reasonably and equitably determined. In
addition, there are limitations to the types of DERA-like projects that could prohibit
meaningful and effective projects from being implemented. This concern is
addressed further, below.

Our comments on the CD are as thorough as possible given the timeframe to
participate. However, SCDHEC believes that several areas of the CD lack detail and
are left for interpretation and potential improvement and requests that an
interactive dialog with the potential Beneficiaries be scheduled prior to finalizing
the document to address these areas. Our comments for specific sections of the CD
are expressed in the balance of this letter,

General Support for Partial Consent Decree

SCDHEC applauds the DOJ, CARB, and EPA for preparing the proposed partial CD
and supports the ZEV Investment Commitment and the Environmental Mitigation
Trust Fund.

Appendix C - The ZEV investment Commitment

SCDOHEC is very pleased to see the inclusion of funding for Zero Emission Vehicles.
Mobile source emissions are a significant contributor to pollution of the ambient air
we breathe. The opportunity to influence our dependence on internal combustion
engines is well timed for the introduction of new vehicle technologies. While we do
support ZEVs, this category of the CD needs to be more refined and detailed.

VW-2LCMT0000735
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SCDHEC comments on VW "Notice of Lodging of Proposed Partial Consent Decree Under the
Clean Air Act”
August 5, 2016

The long-term application of the proposed ZEV Investment Commitment funding
could allow for many partnerships to be developed if more details were known. The
proposal should have included, and the final CD must include, how the $2 billion
will be fairly and equitably distributed for investments throughout the affected
states. SCDHEC believes that the final CD should indicate to each Beneficiary the
portion of the ZEV Investment Commitment that would inure to its benefit, just as
the proposed CD indicates each state's allotment under the Mitigation Trust Fund.
In the proposed partial CD, only California has been afforded this opportunity.
Other states should be given the same consideration.

SCDHEC would also propose some expansion of the types of investments that may
qualify as ZEV Investments. The use of ZEVs may shift emissions from the exhaust
pipe to power plants, which also emit criteria pollutants, and toxic air pollution.
Therefore, some portion of the ZEV funding should be dedicated to enhance the
use of renewable energy sources like solar, wind, and hydro-electric to ensure the
emissions are eliminated and not just absorbed into or transferred to another
sector. Other opportunities also exist for switching the use of internal combustion
engines to electric power, such as through the use of truck stop electrification.

The exclusion of electric off-road equipment in a long term program for ZEV
investment should be reevaluated. (See Appendix C, Section 1.9). Battery
technology advances are creating new applications in the off-road sector that could
be widely available within the life of this agreement. The inclusion of electric off-
road equipment may even allow for greater emissions reductions in areas where
this type of equipment is a major source of air pollution.

Appendix C offers opportunities for ZEV investment (and corresponding emission
reduction) in California that are not made available in other states (see Appendix C,
Sections 1.10.1 and 2.1). Heavy-Duty ZEV charging infrastructure may be a future
need of all states, and a vehicle scrap and replace program to allow more electric
vehicles to be introduced nationally would aiso be beneficial.

Appendix C, Section 1.10.3 indicates that VW in California alone can implement a
“scrap and replace with ZEV vehicles” initiative. This option should be available to
all states. Providing the options to invest both in ZEV infrastructure and a “scrap
and replace” program will help to ensure that ZEVs are available to utilize the
infrastructure that is constructed.

VW-2LCMT0000736
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SCDHEC comments on VW “Notice of Lodging of Proposed Partial Consent Decree Under the
Clean Air Act”
August 5, 2016

plans. As this scenario is new to us, unforeseen delays may be encountered. We
recommend a timeframe of at least 60 days, with an option for an extension if
necessary.

Accountability Provisions (Appendix D, Sections 5.2 and 5.3)

The Funding Requests (Section 5.2) and Beneficiary Reporting Obligations (Section
5.3) provisions of the proposed CD are intended to ensure accountability of the
Beneficiaries. SCDHEC supports such accountability provisions and expects the
Beneficiaries of the Mitigation Trust resources to ensure that the funds are used
appropriately.

However, like other commenters, SCDHEC believes that the Beneficiary Reporting
Obligations language, as written, lacks structure and fails to provide Beneficiaries
sufficient notice of their obligations. A more detailed explanation of the recording
and reporting obligations on Beneficiaries with respect to the mitigation actions
and funding expenditures is needed. The EPA, in its administration of the DERA
State Program, provides a template for reporting details of projects funded by the
state DERA allocations. SCDHEC suggests that the Trustee develop a similar
mechanism that is available to Beneficiaries via its website. The template (EPA uses
a MS Excel spreadsheet) should include what is expected to be reported, and to
what detail.

Appendix D-2 - Eligible Mitigation Actions and Mitigation Action Expenditures

Appendix D-2 lists the Eligible Mitigation Actions that can be implemented. Many, if
not all, of the listed options mimic the DERA Program and can result in significant
NOx emissions reductions. While many projects will most likely fall into these
categories, SCDHEC is concerned that there will be other projects that will yield just
as much, if not more, emissions reductions that would be excluded if Appendix D-2
is finalized as proposed.

As mentioned previously, Beneficiaries should be given the flexibility to implement

the projects listed in Appendix D-2 and implement any other project that can be

shown to be similarly effective. The actions listed in Appendix D-2 are limiting and

based heavily on reductions from diesel engines, but other actions can be just as
5
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SCDHEC comments on VW “Notice of Lodging of Proposed Partial Consent Decree Under the
Clean Air Act”
August 5, 2016

beneficial in reducing NOx emissions. States should be able to direct their
allocation toward the NOy reduction programs best suited to their circumstances.
The program should also allow Beneficiaries to propose unlisted actions that would
be cost-effective in their particular jurisdictions. Many of the eligible actions, while
suitable for some areas, may not effectively address NO, emissions in socio-
economically challenged or other areas. As stated in the August 2, 2016, comments
on the proposed partial CD submitted by the National Association of Clean Air
Agencies (NACAA), Eligible Mitigation Actions should also include off-road
equipment and vehicles for “construction, agriculture, mining and other heavy
industrial applications—which can remain in service for many years and produce
far more NOx than on-road trucks per hour of operation—as well as truck stop
electrification, cargo-handling equipment and yard trucks.”

SCDHEC is also concerned that the proposed mitigation actions are so “DERA-like”
that it may compete with the DERA Program and may even result in reduced
funding for that program. Additional flexibility in acceptable actions would lessen
this competitive perception.

The final CD should also include a mechanism for keeping mitigation options
current, taking into account emerging technologies and alternative fuels, as the
Mitigation Trust Funds could be available for 10 or more years. Technological
advances in drive train, fuels, engines, etc. will undoubtedly be made, and it would
be unfortunate if they could not be utilized because of a static CD.

Appendix D-2 of the Eligible Mitigation Actions includes the “Diesel Emission
Reduction Act (DERA) Option,” (Paragraph 10) by which Beneficiaries may utilize
Mitigation Trust Funds as their State DERA match, for DERA-eligible projects not
specifically listed as Eligible Mitigation Actions under Appendix D-2. SCDHEC
supports this option. However, because DERA is subject to periodic Congressional
authorization and annual appropriation, no one can be sure of the availability or
level or funding for this program on a year-to-year basis. To be clear and to add
certainty to the DERA Option, projects eligible under DERA must also be specifically
listed in the CD as Eligible Mitigation Actions. Since the DERA Program is dynamic, a
mechanism must be in place which accounts for changes in the DERA Program over
time.

VW-2LCMT0000739
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SCDHEC comments on VW “Notice of Lodging of Proposed Partial Consent Decree Under the
Clean Air Act”
August 5, 2016

For each Eligible Mitigation Action other than the DERA Option, the proposed CD
identifies the percentage of costs allowed to be funded through the Mitigation
Trust, depending on whether the relevant vehicles or equipment are government-
owned or non-government-owned. These proposed levels of funding are very
similar to the levels used in DERA for non-government entities. It has become
increasingly difficult to solicit non-government partners to participate in projects
under the DERA program in part because of these limits. Thus, SCDHEC
recommends allowing a higher percentage of the costs for projects involving non-
government-owned eligible equipment to be funded by the Mitigation Trust.

Moreover, the return on investment for non-government partners makes it difficult
to recruit partners when a vehicle with continuing useful life must be scrapped. A
higher percentage from Mitigation Trust funding and a more realistic evaluation of
useful life than is currently used by DERA would result in greater participation. For
example, our State’s school bus fleet has buses that remain in operation for a long
period of time, and the “useful life" specifications may not be applicable to our
situation. A situation could exist whereby buses that have several years of useful
life in our State are considered too old to be replaced. At a minimum, we
recommend that a mechanism for requesting and receiving variances from the
allowable model-year requirements for on-road and off-road vehicles be included
to assure that the benefits of the funding are maximized. We also recommend that
the definition for “All-Electric” be revised to include advanced hybrid systems and
other emerging technologies.

SCDHEC is aware of many commenters with concerns similar to those of SCDHEC.
In its August 2, 2016, comments, NACAA recommends, and we agree, that several of
the Eligible Mitigation Actions included in the proposed CD should be revised or
expanded as follows:

1) Expand the definition of “Class 8 Local Freight Trucks” (Appendix D-2, p.
11) to include not only tractor trucks, as stated, but also straight trucks.
Given the examples provided in the definition of this term (waste haulers,
concrete trucks, dump trucks) it appears the intention is to include both.
The following definition would accomplish this: “Class 8 Local Freight, and
Port Drayage Trucks (Eligible Large Trucks)’ shall mean trucks with a
Gross Vehicle Weight Rating (GYWR) greater than 33,000 Ibs used for port

7
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SCDHEC comments on VW “Notice of Lodging of Proposed Partial Consent Decree Under the
Clean Air Act”
August 5, 2016

drayage and/or freight/cargo delivery (including waste haulers, dump
trucks, concrete mixers).

2) Expand the model year (MY) ranges for all eligible truck categories. In 10
years, when Beneficiaries will be required to show they have spent 80
percent of their respective allocation, MY 2006 trucks will be more than 20
years old and likely already replaced. A regular evaluation and updating of
the ranges should be included in the Mitigation Actions.,

3) Under the School and Transit Bus project category (Appendix D-2, pp. 2-3,
Paragraph 2), school bus companies that contract with a government
entity are considered government entities for the purpose of taking
advantage of the 100-percent government cost sharing. We recommend
that this provision be extended to the Class 4-7 and Class 8 local freight
truck categories, which, for example, would allow replacement or
repowering of waste haulers that belong to a company that contracts with
a municipality to be funded by the Mitigation Trust at 100 percent.

4) Define Tugs/Ferries such that the term includes river barge towboats or
tugs and large diesel-powered river cruise boats.

5) Expand the definition of “Zero Emission Vehicle” (Appendix D-2, p. 12) by
adding at the end of the current definition “or other vehicles that
demonstrate comparable emissions benefits.”

We are also very pleased that the proposed CD allows Beneficiaries to use a portion
of their allotted Trust Funds for actual administrative expenditures. As also noted
by NACAA, there remains some ambiguity as to whether indirect costs are eligible
expenditures, and if the indirect costs are part of the actual administrative
expenditures. SCDHEC supports including indirect costs as eligible expenditures,
either as a stand-alone expense or as part of the administrative expenditures.
SCDHEC also echoes NACAA's support for allowing administrative costs at a rate
higher than 10 percent. The DERA Program allows for a 15 percent administrative
rate, and the indirect costs are not included in this. Since much of the proposed
Eligible Mitigation Actions are based on the DERA Program, it would be appropriate
to also allow the same administrative rate in the Mitigation Trust context,

VW-2LCMT0000741
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South Coast
Air Quality Management District

South Co;st 21865 Copley Drive, Diamond Bar, CA 91765-4178
J:Xe]\Y |8 (909) 396-2000 - www.aqmd.gov

Office of the Executive Officer
Wayne Nastri, Acting
909.396.2100, fax 909.396.3340

August 4, 2016

via email

Ms. Karen S. Dworkin, Esq.

Assistant Section Chief, Environmental Enforcement Section
Environment and Natural Resources Division

U.S. Department of Justice

Email: pubcomment-ees.enrd@usdoj.gov

Re:  South Coast Air Quality Management District Comments on
Proposed Volkswagen Consent Decree (81 Fed. Reg. 44051; July 6, 2016)
Inre: Volkswagen “Clean Diesel” Marketing, Sales Practices, and Products Liability
Litigation, Case No: MDL No. 2672 CRB (JSC), and D.J. Ref. No. 90-5-2-1-11386

Dear Ms. Dworkin:

The South Coast Air Quality Management District (“SCAQMD?” or “District”) staff hereby
offers its comments on the proposed Partial Consent Decree with Volkswagen. As background,
the SCAQMD is the California regional agency charged with air pollution control in the South
Coast Air Basin, which consists of all of Orange County and the non-desert portions of Los
Angeles, Riverside and San Bernardino Counties. In addition, the District includes the Riverside
County portion of the Salton Sea Air Basin, which includes Palm Springs and surrounding areas
to the Salton Sea. In general, the SCAQMD primarily regulates non-vehicular sources, while the
California Air Resources Board is primarily responsible for control of emissions from motor
vehicles, as well as off-road engines.

The South Coast Air Basin has the worst ozone problem in the nation, being one of only two
“extreme” ozone areas in the nation, and has the second-worst PM2 s problem. (The Basin has
just been found to have attained the 1997 PM; 5 standards, but still must attain the more recent
PM; s standards.) Of course, NOx is a precursor to both of these pollutants. Despite the
SCAQMD and the California Air Resources Board having implemented the most stringent
pollution control measures in the nation, the Basin must still reduce NOx by 43% beyond
already-adopted measures to attain the 80 ppb ozone standard in 2023, and by 55% to attain the
75 ppb standard in 2031. (Draft 2016 Air Quality Management Plan [AQMP] for the South
Coast Air Basin, p. ES-3.) Therefore, the Basin needs every feasible NOx reduction to attain the
standards. Importantly, the Draft 2016 AQMP concludes that the region must rely on accelerated

VW-2LCMT0000743
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Ms. Karen S. Dworkin, Esq.
U.S. Department of Justice
August 4, 2016

Page 2

flect turnover and zero or near-zero emissions technologies, especially for mobile sources, which
can only feasibly be implemented through a combination of regulatory and incentive measures,
p. ES-8. Therefore, the incentive funding offered through the Partial Consent Decree will be
crucial to attaining these ozone standards in the South Coast Air Basin.

General Comments Regarding Mitigation Structure
1. Beneficiary Mitigation Plan.

Under Appendix D, p. 11, within 30 days of becoming a Beneficiary, each state (only
states and Puerto Rico may become beneficiaries) must submit and make publicly
available a Beneficiary Mitigation Plan, which sets forth the Beneficiary’s program for
expenditure of funds awarded, consistent with the Eligible Mitigation Actions set forth in
Appendix D-2. However, the Beneficiary Mitigation Plan is not intended to bind the
Beneficiary, or create any rights to claim an entitlement for funding, and may be adjusted
at the Beneficiary’s discretion. Moreover, it does not appear that the Trustee is charged
with ensuring that expenditures comply with the Beneficiary Mitigation Plan, but only
that they are made for approved Eligible Mitigation Actions as set forth in Appendix D-2.
(Appendix D, Section 3.1.2.7, p. 6; Section 5.1, p. 16, Section 5.2.15, p. 18.) We
recommend that the funding allocations in the plan be enforceable to the extent described
in Comment 3 below.

2. Expenditure Limitations

The Trust Agreement provides that a Beneficiary may not request payout of more than
one third of its allocation during the first year after the initial deposit by the Settling
Defendants, nor more than two-thirds in the first two years. (Section 5.0.2, p. 15.)

We recommend that these limits be removed, at least for extreme ozone areas. From our
perspective, the earlier expenditures are potentially more important since the gap between
adopted rules and attainment is likely more difficult to fill for the 2023 deadline than for
the 2031 deadline.

3. Mitigation Plan Considerations

The Beneficiary Mitigation Plan is required to set forth how the Beneficiary will consider
the potential beneficial impact on areas that bear a disproportionate share of the air
pollution burden within its jurisdiction. (Section 4.1, p. 11.) While the Beneficiary
Mitigation Plan is in general not enforceable, we request that the Partial Consent Decree
provide that for states with extreme ozone areas, that the funds be prioritized and
distributed in a manner which reflects the severity of air pollution and number of persons
exposed, and that this requirement be made enforceable.

VW-2LCMT0000744
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Ms. Karen S. Dworkin, Esq.
U.S. Department of Justice
August 4, 2016

Page 3

General Comments Regarding Eligible Mitigation Actions and Mitigation Action
Expenditures (Appendix D-2) :

1. Definition of “Government” Excludes Many Eligible Agencies

In general, each category of Eligible Mitigation Actions provides that up to 100% of the
costs may be reimbursed for “government-owned” eligible equipment, and smaller
percentages for non-government-owned equipment. However, the definition of
“government” is improperly narrow. Appendix D-2, p. 11, defines “Government” as “a
State agency, school district, municipality, city, county, tribal government or native
village, or port authority that has jurisdiction over transportation and air quality. The
term ‘State’ means the several States, the District of Columbia, the Commonwealth of
Puerto Rico, Guam, the United States Virgin Islands, American Samoa, and the
Commonwealth of the Northern Mariana Islands.”

This definition is improperly narrow, since it excludes many kinds of public entities
found in California and other states. For example, it excludes local and regional air
pollution control agencies, which are found not only in California but in other states
including Arizona, Colorado, Florida, etc. (See EPA website, “RBLC Links for State and
Local Air Pollution Control Agencies.”) These agencies are able to set an example for
the public and should be eligible for full funding. While it is likely that air agencies
would not operate many of the eligible types of equipment, such as locomotives, they are
likely to own light duty vehicles, and should be eligible for reimbursement as a
“government.”

Secondly, the definition excludes a wide variety of public agencies in California, such as
transit districts, sanitation districts, water districts, airports, and municipal utility districts.
[t is particularly important that transportation agencies be made eligible for “government”
based reimbursement, since these agencies operate large numbers of heavy duty vehicles,
and often operate directly in residential neighborhoods. We recommend the definition of
“government” include “any political subdivision of a state.” If the state believes that a
particular subdivision is not suited for 100% reimbursement, perhaps if it is a profit
making entity, then the state will not include it in its Beneficiary Mitigation Plan, but that
decision should be left up to the state, not artificially excluded by the definition in the
Trust Agreement.

Finally, the definition improperly limits port eligibility for treatment as a “government.”
The definition allows treatment as a “government” only for “a port authority that has
jurisdiction over transportation and air quality.” Certainly in California, there is no such
port authority. We do not understand why all public port authorities would not be
eligible for treatment as a “government.” We also find it odd that a port that has
authority over transportation and air quality would be eligible, but other agencies with
jurisdiction over transportation and air quality, such as transit districts and air quality
management districts, are not eligible, as discussed above.
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2. List of Eligible Mitigation Actions Improperly Narrow

There are several areas in which the list of Eligible Mitigation Actions is improperly
narrow. Most notably, the list only allows funding of freight switcher locomotives, not
any other type of locomotives. This excludes funding freight line haul replacements or
conversions, public transit locomotive replacement or conversions, and replacement or
electrification of light rail. SCAQMD staff believes all of these areas are important for
the zero-emission future. For example, staff believes it is technically feasible for line-
haul freight locomotives to be modified to connect to a battery-electric tender, which
would allow the train to operate in zero-emission mode in heavily populated areas, while
converting back to diesel in other areas. Such a development could hugely impact freight
rail emissions including in railyards in all urban areas, thus reducing pollution including
carcinogenic diesel PM emissions. This technology and others for non-switcher
locomotives should be eligible. Similarly, the Southern California Regional Rail
Authority, the region’s commuter rail service is in the process of converting its entire
fleet of transit locomotives to Tier 4, with large grants from SCAQMD to assist. Other
regional passenger rail agencies may wish to do so but are financially constrained. These
projects should be supported, as should projects for rail electrification.

Other potential eligible projects could include hybridization of commercial harbor craft,
Class 4 through 7 hybridized heavy-duty vehicles (i.e., non-Class 8 on-road heavy-duty
vehicles), cargo handling equipment (either zero emission or alternative fuels). In
addition, cleaner on-road heavy-duty vehicles that have engines meeting one of
California’s Optional NOx exhaust emissions standard. There is a natural gas powered
engine commercially available today that meets California’s cleanest optional NOx
emissions standard at 0.02 g/bhp-hr. Additional engines meeting this standard are
expected to be commercially available in the next few years.

Secondly, the list of Eligible Mitigation Actions should include replacement or
repowering of stationary sources. The Draft 2016 AQMP notes that although much
incentive funding will likely be targeted toward mobile sources, there are also stationary
sources of NOy that may be economically difficult to electrify or repower without
incentive funding, yet may be more cost-effective than mobile source conversions.

(2016 AQMP p. 4-14 to 4-15.) Indeed, the list of Eligible Mitigation Actions should

be expanded to allow reimbursement for the commercialization and deployment of any
zero emission or near-zero emission technology, including equipment types that are not
on the existing list, subject to approval by EPA to ensure that the technology is viable and
emission reductions are real.
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Specific Comments Regarding Eligible Mitigation Actions
L. Scrapping Requirement

The requirements for equipment participating in replacement programs include that the
eligible equipment being replaced must be scrapped. (See e.g., Section 1.b regarding
Class 8 Local Freight Trucks.) This requirement means that the eligible equipment
owner takes a near-total loss on the investment in the truck being replaced, and makes
incentivizing replacements more difficult. SCAQMD staff suggests adding that the
equipment can either be scrapped or “covered by an EPA-approved enforceable
mechanism that will ensure that the equipment is only operated in an attainment area that
wishes to allow operation of such equipment.” It may be that such a mechanism will take
time to develop but SCAQMD staff believes it is worth doing so because it means the
equipment owner will take a much smaller loss on getting rid of the old equipment and
will thus be more likely to agree to a replacement.

2. Differential Payment for Hydrogen Vehicles

Under the light-duty vehicle classification, the Eligible Mitigation Actions allow a greater
percent incentive funding for electric vehicle “supply equipment” including infrastructure
than for hydrogen fueling supply equipment. SCAQMD staff questions the reasoning
behind this percentage differential. While it is true that hydrogen fueling infrastructure
may be more expensive, light-duty hydrogen vehicles have potential advantages over
traditional battery-electric vehicles in terms of greater range and quicker fueling times,
and thus are worth developing, as they may be more likely to be adopted by the driving
public once generally available. Thus, we suggest equal funding percentages be allowed
for hydrogen infrastructure. Also, SCAQMD staff suggests allowing some percentage of
the costs of actually acquiring hydrogen vehicles.

3. Payment Percentages Should Reward Ultra-Low Emissions Vehicles

Currently, the Eligible Actions allows payment of a percent of cost for Non-Government-
Owned Eligible trucks and buses based on the technology used, rather than the emissions
reductions achieved, with the maximum percentage being 50%, or 75% for electric
vehicles. This approach provides incentives for vehicles that meet only EPA’s 2010
standards (.2 g/bhp-hr) at the same rate as trucks meeting CARB’s optional low-NOx
standard, which is ten times lower (.02 g/bhp-hr). We urge that the structure to be
modified to reward development and use of vehicles meeting the CARB optional
standard, regardless of technology, by providing them with the same percent recovery as
electric vehicles (75%) or at least a much higher percentage than the 50% allowed for
alternative fuel vehicles that merely meet the 2010 standard. We along with a
collaborative of other state and local air agencies have petitioned EPA to adopt a
nationwide standard of .02 g/bhp-hr for all new heavy duty trucks as early as 2022.
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Thank you for the opportunity to provide comment on the proposed Partial Consent Decree. If
you have any questions or would like to discuss our comments, please contact Ms. Barbara
Baird, Chief Deputy Counsel at (909) 396-2302 (email: bbaird@aqmd.gov) or Mr. Henry Hogo,
Assistant Deputy Executive Officer - Mobile Source Division, Science and Technology
Advancement at 909-396-3184 (hhogo@aqmd.gov).

Actig Executive Officer

WN:BB:pa

¢:\share\barbara\agmp\volkswagen consent decree.docx

cc: Barbara Baird, SCAQMD
Henry Hogo, SCAQMD
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Assistant Attorney General

U.S. Department of Justice - ENRD
P.0.Box 7611

Washington, D.C. 20044-7611

Re:  Proposed Partial Consent Decree Under the Clean Air Act
RE: Volkswagen “Clean Diesel” Marketing, Sales Practices, and
Products Liability Litigation, Case No: MDL No. 2672 CRB (JSC)

Dear Assistant Attorney General:

We are submitting the following comments on behalf of the Southwest Energy
Efficiency Project and Utah Clean Energy, SWEEP is a public interest advocacy
organization that works in 6 states across the southwest to support increased
energy efficiency in the electricity, building, industrial and transportation sectors.
Utah Clean Energy is a non-profit, non-partisan public organization partnering to
build the new clean energy economy in Utah and the West.

Overall, we are very supportive of the proposed settlement.

We support the proposed ZEV investment plan. We are at a crucial juncture for zero
emissions vehicles, as affordable long-range electric vehicles poised to enter into the
market, and a nationwide investment of $2 billion could play an important role in
accelerating adoption.

We also support the environmental mitigation trust. It is an appropriate
requirement that funds be used to reduce NOx emissions, in order to mitigate the
additional NOx emissions due to VW’s cheating. However, we have a number of
suggested modifications.

First, we would urge that the 15% cap on the use of the funds for fueling and
charging infrastructure for light duty vehicles be dropped. There may be states
where an investment of greater than 15% of the funds would allow the state to
provide widespread enough charging infrastructure to spur significantly greater
adoption of electric vehicles, which would have significant benefits in reducing NOx
emissions, as well as VOCs, particulates and GHG emissions.

Second, we would like to propose a modification to the allowed uses of the funds for
electrification of buses. The current settlement language restricts this to replacing
or repowering model year 2006 and earlier diesel buses. While this makes sense for
replacing older diesel buses with new diesel or CNG buses, since the emissions
benefit from replacing a post 2006 diesel with a newer diesel or CNG bus is very
small, electrification is quite different. Electrification of buses is a transformative
technology that will lead towards true zero emissions transit as the electric grid gets
cleaner and cleaner over time.

VW-2LCMTO0000749



Case 3:15-md-02672-CRB Document 1973-9 Filed 09/30/16 Page 25 of 104

After 2006, the NOx rate for new transit buses is approximately 1.336 grams/milel,
while the emissions rate for an electric bus on the national average grid (33% coal,

33% NG, 20% nuclear and 14% renewables) would be 0.9 grams/mile; if we restrict
this to emissions that take place from power plants within urban areas, where NOx
emissions are most problematic, the emissions rate is much lower, 0.27 g/mile.

In addition, there is a practical problem associated with the restriction to model
year 2006 and older vehicles for transit buses. Public transit fleets are typically on a
12 year replacement cycle, so many fleets have only a few pre 2004, 2005 and 2006
buses in their fleets; and by June 2017 when these funds are available, most of the
2004 buses will be cycled out, leaving some 2005 and 2006 buses. States that
chooses to apply these funds over a time period longer than three years may not be
able to use these funds for transit bus replacement past the first few years.

Thus, we would propose that the restriction to model year 2006 and older buses be
dropped if the replacement in a zero emissions bus. Alternatively, this restriction
could be phased out, applied for expenditures in 2017 and 2018, but removed in
years 2019 and later.

We also support Proterra’s comments that a higher level of funding should be
available for conversion to zero emissions bus technologies than for replacements
with newer diesel vehicles: “That being said, we respectfully request prioritizing
Trust expenditures for zero-emission heavy-duty vehicle technology that eliminate
toxic NOx emissions and provide much greater GHG reductions than near-zero
petroleum-based heavy-duty technologies. Specifically, Beneficiaries should be able
to draw funds from the Trust in the amount of 100% of the cost of a new All-Electric
bus, including the associated charging infrastructure, regardless of whether these
buses are Government-owned. Further, Beneficiaries should not be able to draw
funds greater than 25% of the cost of a new or repowered diesel or Alternate Fueled
bus. We therefore respectfully request that Appendix D-2, §§ 2(d)(4) (increase
funding from 75% to 100%), 2(e)(1) (decrease funding from 100% to 25%) and
2(e)(2) (decrease funding from 100% to 25%) be amended accordingly. “

Thank you for the opportunity to comment. We appreciate the visionary nature of
this settlement, and look forward to working with the beneficiaries to advance zero
emissions vehicles.

Sincerely Yours

Will Toor
Transportation Program Director

1 Argonne National lab, 2015, The Greet model Expansion for Well-to-Wheels
Analysis of Heavy Duty Vehicles
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Southwest Energy Efficiency Project
and

Sara Wright

Exceutive Director

Utah Clean Energy

Please direct any questions or correspondence to Will Toor, wtoor@swenergy.org
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State of Vermont

Agency of Natural Resources

Agency of Transportation

Agency of Commerce and Community Development
1 National Life Drive

Montpelier, Vermont (802) 828-1294

August 4, 2016
By electronic and first-class mail

Pubcomment-ees.enrd@usdoj.gov

John C. Cruden

Assistant Attorney General

Environment and Natural Resources Division
U.S. Department of Justice

P.O Box 7611

Washington DC 20044-7611

RE: State of Vermont Comments concerning the proposed Partial Consent Decree, In re: Volkswagen
“Clean Diesel” Marketing, Sales Practices, and Products Liability Litigation, Case No: MDL No. 2672
CRB (JSC), and D.J. Ref. No. 90-5-2-1-11386

Dear Assistant Attorney General Cruden,

The Vermont Agency of Natural Resources (ANR), along with the Vermont Agency of Transportation
and the Vermont Agency of Commerce and Community Development respectfully submit for your
consideration the following comments and recommendations on the proposed Partial Consent Decrec
recently lodged in the case of In re: Volkswagen “Clean Diesel” Marketing, Sales Practices, and
Products Liability Litigation. ANR and its partner agencies recognize that the Department of Justice and
the Environmental Protection Agency are taking Volkswagen’s violations of federal and state
environmental and consumer laws very seriously, and applaud the efforts that have resulted in a
significant agreement to remove non-compliant 2.0 liter vehicles from service and mitigate the
environmental injury that has resulted from their excess emissions.

Vermont has long been a leader in adopting and implementing aggressive air quality programs and
policies, as evidenced by our stringent approach to regulating emissions from stationary sources and our
status as a “Section 177" State that has adopted California’s Motor Vehicle Emission Standards under
the Clean Air Act. Vermont has unique air quality issues because we have a rural landscape with many
working farms and forests and few urban areas. This results in a higher than average vehicle miles
travelled (VMT) by on-road motor vehicles, and non-road equipment. In Vermont, on-road and non-
road mobile sources are responsible for more than 75% of NOx emissions within the state as a result of
the predominance of higher emitting vehicles and the longer distances travelled.

2~~ VERMONT
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Many Vermonters place a high value on natural resources and practice environmental stewardship, so it
is not surprising that Vermont has the second highest per capita ownership of affected Volkswagen
diesel passenger cars in the United States — vehicles that were marketed as clean and having a lower
impact on the climate and air quality. Although Vermont is a small state, its proposed allocation under
the Mitigation Trust is substantially higher than other “small states™, and it is crucial that Vermont be
able to spend its allocation on the types of projects that are actually applicable to more prevalent types of
diesel emission sources in the state.

Accordingly, the Mitigation Trust Agreement should more broadly reflect the Clean Air Act’s
cooperative federalism framework, which places primary responsibility for selecting sources from which
emission reductions will be obtained on the states and local governments. The States have extensive
experience in working with private and government entities to achieve emissions reductions based on
unique air quality concerns. Given that the success of the Mitigation Trust relies heavily on the
participation of all states, the Agreement should allow for sufficient state flexibility in keeping with the
intent and functionality of the Clean Air Act.

Therefore, ANR and its partner agencies respectfully request that the Department of Justice consider
making the following amendments to Appendix D before moving for entry of the Consent Decree. These
proposed amendments would facilitate Vermont’s ability to use its allocation of the Mitigation Trust to
achieve the greatest amount of NOx reductions possible.

1. Amend the Definition of Class 8 Local Freight Trucks

The definition of “Class 8 Local Freight, and Port Drayage Trucks (Eligible Large Trucks)” as currently
drafted in Appendix D-2 of the Consent Decree, is contradictory. The definition states that such trucks
shall mean “truck tractors” that meet the Class 8 weight rating, and then gives examples of the types of
trucks inclusive of this category as “including waste haulers, dump trucks, concrete mixers.” Not all
Class 8 Local Freight Trucks, however, meet the definition of “truck tractors”. In fact, the majority of
Class 8 waste haulers, dump trucks, and concrete mixers are “straight trucks” which mean that they carry
cargo on the same chassis as the power unit and cab, unlike truck tractors which are a non-cargo-carrying
power unit used in combination with a semitrailer. Therefore, the majority of the types of local freight
trucks provided in the definition’s example would not be eligible under Eligible Mitigation Action (1).

If this definition is not amended to correct this contradiction, Vermont, and states similarly situated,
would not be able to use their allocation to fund repowers or replacements of Class 8 trucks that would
ultimately represent a significant step towards maximizing NOx emission reduction within the scope of
the Eligible Mitigation Actions. For example, limiting the Eligible Large Trucks to include only truck
tractors reduces the Eligiblc Large Trucks in Vermont’s government-owned fleet to approximately 6% of
the total fleet of Large Trucks that would have been eligible if the definition were to include both straight
trucks and truck tractors. ANR and its partner agencies therefore recommend the following amendment
to the definition of “Class 8 Local Freight, and Port Drayage Trucks (Eligible Large Trucks)”:

“’Class 8 Local Freight, and Port Drayage Trucks (Eligible Large Trucks)’ shall mean straight trucks
and truck tractors with a Gross Vehicle Weight Rating (GVWR) greater than 33,000 1bs used for port

drayage and/or freight cargo delivery (including waste haulers, dump trucks, concrete mixers).”

2. Include an Eligible Mitigation Action for non-road equipment

As noted above, Vermont is a small state that relies upon the agriculture and forestry industries. These

industries in turn rely heavily on non-road diesel powered equipment in their every-day operations.
2
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Vermont is also a rural state where municipalities must maintain thousands of miles of gravel roads with
non-road highway maintenance equipment. The list of Eligible Mitigation Actions includes very limited
opportunities for reduction of NOx emissions through the replacement or repowering of non-road
equipment. As proposed, freight switchers, ferries and tugs, shore power for ocean going vessels, airport
ground support equipment and forklifts are the only non-road equipment eligible, while non-road
engines, equipment or vehicles used in construction and agriculture, including stationary generators and
pumps, are completely excluded. '

Eligible Mitigation Action (10), the Diesel Emission Reduction Act (DERA) Option, allows
Beneficiaries to use their allocation for actions otherwise not enumerated in Appendix D-2, but eligible
under the DERA program. Vermont has implemented a state DERA program for 8 years and is familiar
with the types of projects eligible under DERA, as well as the parameters and limitations of the program.
While certain non-road equipment is eligible for replacement or repower under the DERA program, it
has been challenging for Vermont to fund projects under DERA because of strict eligibility criteria. For
non-road equipment, these criteria include the early replacement requirement and the “seven-year useful
life remaining” requirement, while restrictive model year (MY) ranges (in some cases only up to 2003
MY vehicles are eligible for replacement), the early replacement requirement, and non-applicability for
the replacement or repowering of Class 4 vehicles are some of the DERA restrictions that apply for
highway vehicles. The list of Eligible Mitigation Actions, while still very narrow in scope, is structured
in such a way that allows better cost sharing and MY opportunities, and removes many of the other
burdensome restrictions of the DERA program. For example, it is not uncommon for the engine of an
agricultural tractor to be rebuilt in lieu of replacement, which can greatly extend the life of a tractor at a
lower cost. However, this practice often results in older, higher-emitting non-road equipment that are
not eligible under the DERA program due to the restrictive “seven-year useful life remaining”
requirement. Instead, older, higher-emitting non-road equipment remain in Vermont’s fleet, continuing
to operate at higher emission rates well past what is deemed to be their remaining useful life under the
DERA program.

ANR and its partner agencies recommend that non-road equipment be specifically added as an Eligible
Mitigation Action. This category could be defined as “non-road vehicles or equipment used in
construction, handling of cargo (including at a port or airport), or agriculture and include stationary
generators and pumps.” The addition of this category would allow rural states, both large and small, that
have a significant population of these types of diesel emission sources to prioritize them for replacement
or repower under a structure that is much more likely to attract both government and non-government
entities to partner with a Beneficiary to reduce NOx emissions.

3. Expand the eligible Model Year ranges so that project categories remain relevant throughout the
life of the Trust

Several Eligible Mitigation Action categories are drafted as limiting eligibility to a narrow window of
vehicle model years. In all cases where this restriction applies, the newest MY eligible under the list is
2006. While the signatory agencies recognize that the application of this restriction prioritizes projects
that will achieve the replacement of older, higher emitting vehicles, it does not align with the timing of
the implementation of the Trust. For example, in 2027, which will likely be the ten-year anniversary of
the Trust and when Beneficiaries are required to demonstrate that 80% of their allocation has been spent,
eligible 2006 MY Trucks and Buses will be over 20 years old, and likely already replaced. At that point
in the implementation of the Trust, and potentially sooner, it may be practical to consider allowing
Trucks and Buses newer than MY 2006 to become eligible for replacement or repower to allow
Beneficiaries to continue spending their allocation in accordance with their Mitigation Plan and achieve

further NOx emission reductions.
3
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The most recent NOx standards for heavy-duty trucks were tully phased-in 2010, therefore replacement
or repower of any truck newer than MY 2009 would result in no net emissions reduction. ANR and its
partner agencies therefore recommend that the list of applicable Eligible Mitigation Actions that are
restricted by MY allow for vehicles MY 2009 or older to be replaced or repowered by all Beneficiaries.
In addition, eligible MY ranges should be adjusted periodically so that all vehicles not meeting the then-
current emission requirements would be eligible.

4. Allow non-Government entities that contract with Government entities to replace or repower
their eligible vehicles at 100% cost

Eligible Mitigation Action (2) allows for replacement or repower projects for Privately Owned School
Buses Under Contract with a Public School District to draw funds from the Trust in the amount of 100%
of the project cost. This deviation from the normal cost-sharing structure for non-government entities in
the Eligible Mitigation Action list makes sense, as the majority of Public School Districts contract with
non-government entities to provide school bus transportation services. Municipalities also tend to
contract with non-government entities to provide other services to residents. For example, it is common
for private waste haulers to be under contract to provide garbage and recycling services within a
municipality. Also, private transit bus companies often contract with the state to provide transit services
in their service area. Therefore, it makes sense that for projects involving Transit Buses and Large and
Medium Trucks owned by entities which operate exclusively under contract with a government entity,
and otherwise eligible for replacement or repower under Eligible Mitigation Actions (1), (2), and (6),
Beneficiaries should be able to draw funds from the Trust in the amount of 100% of the project cost.
ANR and its partner agencies therefore recommend that following amendments to Eligible Mitigation
Actions (1), (4), and (6):

(1)(H): “For Government Owned Eligible Class 8 Large Trucks, and Eligible Class 8 Large
Trucks which operate exclusively under contract with a Government Entity, Beneficiaries may
draw funds from the Trust in the amount of...”

(2)(e): “For Government Owned Eligible Buses, and-Privately Owned School Buses under
Contract with a Public School District, and Privately Owned Transit Buses which operate
exclusively under contract with a State or Government Entity, Beneficiaries may draw funds
from the Trust in the amount of...” '

(6)(e): “For Government Owned Eligible Medium Trucks, and Eligible Medium Trucks which
operate exclusively under contract with a Government Entity, Beneficiaries may draw funds from
the Trust in the amount of...”

5. Allow states to spend more of their allocation on EVSE

Eligible Mitigation Action (9) allows states to spend 15% of their allocation on the installation of
Electric Vehicle Supply Equipment (EVSE) for light-duty vehicles. This percentage, however, 1s too
restrictive. For example, Section 177 states that have adopted California’s Zero Emission Vehicle (ZEV)
regulations are currently working to ensure that electric vehicle (EV) charging infrastructure in their
states will accommodate the increased supply of electric vehicles required by the enhanced ZEV
mandate that will come into effect with 2018 MY passenger cars. States that have adopted California’s
ZEV regulations have taken advantage of the flexibility afforded to them under the Clean Air Act to
adopt these rules in response to their identification of motor vehicle emissions, including NOx, as a

4

VW-2LCMTO0000755



Case 3:15-md-02672-CRB Document 1973-9 Filed 09/30/16 Page 31 of 104

significant contributor to air pollution in these states. The states should be able to prioritize the use of
their allocation under the Mitigation Trust to implement the technologies that they have identified as
being most effective in reducing motor vehicle emissions. Increasing the percentage allowed to be
allocated to EVSE under the Mitigation Trust in Appendix D-2 will allow states the flexibility to
prioritize spending funds on these types of projects and be prepared to accommodate an increase in EV
drivers in these states.

ANR and its partner agencies, as well as other states, have extensive experience in conducting outreach
about and implementing grants to fund EVSE projects, and would be able to capitalize on this expertise
in prioritizing the use of funds dedicated to EVSE infrastructure in the Mitigation Fund. Therefore, we
recommend that the percentage allowed for expenditures under Eligible Mitigation Action (9) be
increased to 25% of a states total allocation under the Mitigation Fund.

6. Refine Appendix C: The ZEV Investment Commitment

ANR and its partner agencies have a deep interest in the development of the National Investment Fund
and the criteria and process that will govern its allocation.

First, on-road and non-road mobile sources are responsible for more than 75% of the NOx emissions in
Vermont. Vermont has a longstanding commitment to supporting the expansion of our state’s market for
EVs as an essential strategy for reducing these pollutants. In 2013, Vermont joined a Multistate
Memorandum of Understanding (http://www.nescaum.org/documents/zev-mou-8-governors-signed-
20131024.pdt7) and ZEV Task Force (http://www.zevstates.us/) to support EV market expansion across
the northeast, California, and Oregon. In 2014, Vermont developed and began implementing its own
ZEV Action Plan.

Second, Vermont has the second highest per capita ownership of Volkswagen and Audi two-liter diesel
vehicles in the United States. A high portion of Vermonters are aware of and seek ways to reduce their
environmental impact. Choosing Volkswagen and Audi vehicles marketed as low emissions vehicles is
one way they have exercised that preference. Many of the affected vehicle owners might have made a
difterent choice had they been informed about the actual emissions of the vehicles. In fact, it is likely
that the presence of the affected vehicles in the state’s vehicle market, given their high sales rates, has
dampened growth in EV sales necessary to meet the state’s climate and energy goals, especially in recent
years.

For these reasons, ANR and its partner agencies applaud and fully support the development of a National
Investment Fund to expand the market for electric vehicles. Appendix C includes provisions that are
highly complementary actions to the Consent Decree’s provisions for restitution for affected vehicle
owners and provisions in Appendix D for mitigating the historic and future increased NOx emissions
from the affected vehicles. We offer the following comments on specific provisions of Appendix C.

a. Focus Expenditures of the National Investment Fund in Section 177 States

Section 177 states all administer rules governing the delivery of EVs to market, a regulatory approach
that creates a foundation for success in ensuring an adequate supply of EV's to support market
transformation. In addition, most are working together collaboratively and with significant resources to
create the conditions necessary for growth in demand for EVs. On October 24, 2013, the governors of
California, Connecticut, Maryland, Massachusetts, New York, Oregon, Rhode Island, and Vermont
signed a memorandum of understanding (MOU) committing to take joint cooperative actions designed to
put 3.3 million ZEVs on their collective roadways by 2025. The states formed a multi-state ZEV Task

5
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Force to facilitate this collaboration and worked with the region’s air agencics to begin implementing
supportive policies and investments summarized in a “Multi-State ZEV Action Plan”.

Investments by the Settling Parties’ National Investment Fund to accelerate market growth in the Section
177 states can leverage and amplify the impact of the supportive policy frameworks, infrastructure
development and incentives established in recent years to drive expansion in EV sales. This targeted
approach would ensure the cost effective use of Fund resources.

b. Maintain the Three Categories of Action and Consider Adding Point of Sale Incentives

ANR and its partner agencies support the proposed eligible categories for actions and investments
developed by the Settling Defendants. In particular, we support the inclusion of a category for electric
charging infrastructure, including infrastructure at workplaces. Numerous studies have shown the
importance of workplace charging in maximizing electric miles driven and in expanding the number of
employees interested in learning more about EVs. Investments in greater availability of workplace
charging will be critical for market expansion, and these funds could provide a meaningful incentive to
businesses.

ANR and its partner agencies also strongly support the inclusion of an investment category for a brand-
neutral education or outreach that builds or increascs public awareness of ZEVs. Increasing consumer
education and outreach about EVs is a top priority in both Vermont’s ZEV Action Plan and in the Multi-
state ZEV Action Plan; research has repeatedly shown that a generally low level of consumer awareness
about this technology and its benefits continues to be a major barrier to increasing ZEV sales. The Multi-
State Task Force is developing a collaborative, public/private partnership with automakers to launch a
brand-neutral consumer education and outreach campaign, a cost effective, regional approach to
addressing this challenge. The National Investment Fund could support implementation of this effort.

Finally, ANR and its partner agencies recommend the inclusion of an investment category for brand-
neutral EV incentives, since arguably the most significant barrier to their purchase is cost, at least for the
next several years while EV technology continues to become more affordable. Brand-neutral EV
incentives would be an appropriate category of investment established as part of Appendix C, or
alternatively as part of Appendix D’s list of Eligible Mitigation Actions, and in cases where other
eligible investments have been exhausted.

¢. National ZEV Outreach Plan

ANR and its partner agencies support the requirement in Appendix C for Settling Defendants to develop
and invite comment on a National ZEV Outreach Plan detailing how the they will solicit input from
various parties during the creation of the National Investment Plan.

We urge the inclusion of requirement in Section 2.3 of Appendix C that the draft Outreach Plan describe
specific processes or steps the Settling Defendants will take to solicit early input from the Section 177
states. This will ensure that the Settling Defendants take advantage of the considerable expertise and
experience in these states resulting from decades of Low and Zero Emission Vchicle rule implementation
and implementation of non-regulatory actions aimed at creating the conditions for ZEV market
expansion.

ANR and its partner agencies appreciate the opportunity to comment and make recommendations related
to the Partial Proposed Consent Decree. We look forward to continuing work with the Department of

Justice, the Environmental Protection Agency, and the Settling Defendants to implement the provisions
6
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in Appendices C and D of the Consent Decree in ways that consider the unique role that state agencies
play in improving air quality and public health.

Sincerely,

)//////%

Deborah Markowitz
Secretary, Vermont Agency of Natural Resources

Chris Cole
Secretary, Vermont Agency of Transportation

(/%,AL/LL /7 é/{[ (o ﬂu/‘z ng L‘A& gp,c/\sz*\n/\ag ACCD

Patricia Moulton
Secretary, V rmont Agency of Commerce and Community Development
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‘.S, EPA, Office of Transportation and Air Quality, Transportation and Climate Division’
FISCAL YEAR 2016

STATE CLEAN DIESEL GRANT PROGRAM

WORK PLAN AND BUDGET NARRATIVE TEMPLATE

SUMMARY PAGE

Project Title: Reducing Diesel Emissions for a Healthier Tennessee

Project Manager and Contact Information

Organization Name: Tennessee Department of Environment and Conservation
Project Manager: Greg Riggs
Mailing Address: William R. Snodgrass TN Tower
312 Rosa Parks Ave., 15" Floor
Nashville, TN 37243
Phone: 615-532-0567
Fax: 615-532-6817
Email: greg.riggs@tn.gov
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Project Budget Overview:

FY 2014 FY 2015 FY 2016
EPA Basc Allocation | ¢ g 357 $ 139,561 $216,857
State or Territory
Matghlpg Funds $ $ $
(if applicable)
EPA Match Incentive
(if applicable) $ $ $
Mandatory Cost-Share $ $ $
TOTAL Project $ 90,357 $ 139,561 $216,857
Additional Leveraged
Resources $ $ $

Project Period
October 1, 2016 — September 30, 2017

Summary Statement

TDEC is partnering and contracting with East Tennessee Clean Fuels Coalition (ETCleanFuels)
and Director Jonathan Overly to place the 2014, 2015 and 2016 funding into a Tennessee diesel
vehicle replacement program called “Reducing Diesel Emissions for a Healthier Tennessee”
which will fund a portion of new, cleaner, alternatively fueled, medium- and heavy-duty vehicles
to replace older diesel trucks or other vehicles. Options for the applicants will include newer,
diesel-replacement vehicles that run on these fuels — propane, natural gas (as CNG, compressed
natural gas) or electricity — and vehicles that put hybrid technology in use. Any older diesel
vehicles that can be replaced by new, alternatively fueled vehicles will be able to apply,
including but not limited to (as examples) school buses, refuse trucks, dump trucks, cement
mixers, delivery vans/trucks, tour or transit buses, minibuses, shuttles, class-8 trucks, tow trucks,
bucket trucks and other work trucks,

* ok kK
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SCOPE OF WORK

Project Description

The Tennessee “Reducing Diesel Emissions for a Healthier Tennessee” rebate program is
making grant funding available to entities in Tennessee to replace older, diesel vehicles with new
dedicated, alternative-fuel vehicles that can run on propane, compressed natural gas (CNG), or
electricity, or that are hybrids or that can be converted into a hybrid. This funding is EPA Clean
Diesel funding that has been previously apportioned to other purposes in Tennessee that the
Tennessee Department of Environment and Conservation (TDEC) has been managing, but that is
now being directed into an effort to put cleaner, alternatively fueled vehicles on Tennessee roads.
ETCleanFuels is working with TDEC in managing this project and dispersing this funding. This
program will provide estimated emissions reductions of .24 tons of PM2.5/yr, .32 tons of HC/yr.
and 1.21 tons of CO/yr.

Anticipated timeline for DERA grant activities:

Activity Date
1. Release RFP May 1, 2016
2. All applications due June 20, 2016
3. Selecting and notifying rebate recipients June 30, 2016
4. Complete agreements with recipients July 30, 2016
5. Vehicles to be purchased September 30, 2016-

June 30, 2017

6. All rebates to recipients September 30, 2017

7. Submit Final Report November 30, 2017
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Program Priorities

TDEC—in partnership with ETCleanFuels—will utilize the FY 14 - FY16 grant funding to
maximize public health benefits by utilizing federal grants. By replacing older, diesel trucks or
vehicles with new dedicated, alternative-fuel trucks or vehicles (or hybridizing diesels with
proven hybrid technology), air quality and human-health benefits will realized across Tennessee.
The larger an area that can be covered will benefit all Tennesseans and help reduce the health
impacts associated with harmful diesel emissions.

Older, more polluting vehicles can lead to significant health risks for not only the drivers of the
vehicles but the community in which those vehicles operate.

Per 2010 CDC asthma data’, 9.3% of adults in Tennessee have asthma while 10.5% of children
do. That equates to over 600,000 Tennesseans having asthma, with diesel pollution in Tennessee
exacerbating their illness. Additionally, per this HealthGrove article from December 2105, the
CDC ranks Tennessee as the 4" most polluted state for fine particulate matter—or PM-2,5—with
an overall number of 14.02 micrograms/cubic meter of PM air pollution. The article notes, “PM-
2.5 particles, classified as a fine air pollutant with an aerodynamic diameter less than 2.5
micrometers, have the ability to penetrate deep into the lungs and bloodstream. A study
published in The Lancet found that for every 10 ug/m3 increase of PM2.5 particles, lung cancer
incidences increased by 36 percent. Potential sources of PM2.5 include motor vehicles, power
plants, wood burning and other industrial processes.” Also, fine PM damages hearts and lungs,
and other diesel emissions contribute to ozone formation, global climate change and acid rain.
This funding will place a priority on removing older, more polluting diesel vehicles from
Tennessee’s roads and replacing those vehicles with newer, cleaner vehicles.

EPA'’s Strategic Plan Linkage and Anticipated Qutcomes/OQutputs

The “Reducing Diesel Emissions for a Healthier Tennessee” Program will decrease harmful
emissions from older vehicles that have a negative impact on its whole community.

! http://www.cdc.gov/asthma/brfss/2010/brfsschilddata.htm

: hup:/conditions. icalthgrove.com/stories/64 2/ nalluted-states-america#ntro
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OUTPUIS

The following information will be gathered and will help the state track and measure progress
toward the environmental goal throughout the grant period.

1. Total number of applications received
2. Number of contracts generated for vehicle replacement

Number of vehicles replaced, and where applicable, the number of additional vehicles
that might be switched to alternative fuels due to the fleet receiving this funding

w

Amounts awarded and any additional cost share paid for by winning applicants
Annual and lifetime gallons of petroleum reductions

Annual and lifetime emissions reductions

N o v o

Total number of community citizens impacted

The state of Tennessee will expend all FY 14 — FY16 funding by the end of the grant period. The
funding will be in the form of a rebate of up to a maximum of $16,700 per vehicle.

QUTCOMES

Diesel exhaust contains toxic compounds and EPA classifies diesel exhaust as a probable human
carcinogen. Reducing diesel emissions from older, more polluting diesel vehicles in Tennessee
communities is an important step towards protect public health and can provide a range of
benefits, including reducing health care costs and continuing Tennessee’s overall air quality

improvements.

Project Partners

East Tennessee Clean Fuels Coalition (ETCleanFuels) will be partnering with TDEC in the
“Reducing Diesel Emissions for a Healthier Tennessee” rebate program. ETCleanFuels will
write the RFP, solicit applicants, review the proposals, assist TDEC in ranking the proposals and
ensure the guidelines of the program are being followed.
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Sustainability of State Program

We believe there will be wide interest in this funding. There are many older diesel engines on the
road in Tennessee and by utilizing the FY14 —-FY 16 funding these engines will be replaced. This
program-will also help propel the use of alternative fuels in communities as winning applicant
fleets will discuss their new vehicles in their communities alongside the work that ETCleanFuels
will do to promote it both in those communities and throughout the state and southeastern U.S.

ETCleanFuels plan to utilize their communications networks to promote the winning applicants,
their vehicles, and the rebate program. This includes via the

a) Tennessee Clean Fuels Advisor, a six-page, printed, statewide alternative fuels newsletter
that is distributed to over 3,000 recipients in 18 states (and published two times per year);

b) the Fuels Fix national ezine that is published quarterly and distributed online and by
many of the other 87 Clean Cities coalitions across the U.S. to their members and

stakeholders; and
c) their email system with stakeholders and members across all of Tennessee.

d) Last but not least, they also plan to utilize partners like TDEC and the Office of Energy
Programs (who are a coalition partner) and their email systems to help distribute
information on the winners and the program and its benefits.

% Kk K %k
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Itemized Project Budget

BUDGET NARRATIVE

FY 2014 - FY 2016

Budget Category

EPA Allocation

Voluntary Match
(if applicable)

Mandatory Cost-
Share
(if applicable)

Personnel

Fringe Benefits

Travel

Supplies

Equipment

Contractual

$446,775

Program Income

Other

o |Nfofo| s w| |~

9. Total Direct
Charges

$446,775

10. Indirect Charges

Grand Total

$446,775

Explanation of Budget Framework

Personnel — N/A

Fringe Benefits — N/A

Travel — N/A
Supplies — N/A

Equipment — N/A
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Contractual

FY 2014 - FY 2015

FY 2016

Budget
Category

EPA

State or
Territory Match
(if applicable)

EPA

State or Territory
Match (if applicable)

Contractor
assistance:
write RFP,
solicit
applicants,
review
proposals, assist
in ranking
proposals,
reimburse
school districts,
provide
information to
TDEC for
reporting

$219,918

$216,857

Program Income N/A

Other — N/A

Direct Charges - $446,775

Indirect Charges — N/A
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Matching Funds and Cost-Share Funds

Although there will be no match requirement, ETCleanFuels will track the additional funding
(cost share) spent over and above the incremental purchasing amount of the equivalent new
diesel vehicles. Thus, we will have a total match value once the project ends and will include that
as part of the reporting.

VW-2LCMT0000773



Case 3:15-md-02672-CRB Document 1973-9 Filed 09/30/16 Page 49 of 104

Bryan W. Shaw, Ph.D., P.E., Chairman
Toby Baker, Cominissioner

Jon Niermann, Commissioner

Richard A. Hyde, P.E,, Executive Director

TEXAS COMMISSION ON ENVIRONMENTAL QUALITY

Protecting Texas by Reducing and Preventing Pollution
Auvgust 5, 2016

Mr. John C. Cruden

Assistant Attorney General
U.S. DOJ—ENRD

P.O. Box 7611

Washington, D.C. 20044-7611

Re: Volkswagen “Clean Diesel” Marketing, Sales Practices, and Product Liability Litigation
Case No: MDL No. 2672 CRB
D.J. Ref. No. 90-5-2-1-11386

Dear Mr. Cruden;

The Texas Commission on Environmental Quality (TCEQ) submits the enclosed comments on
the Proposed Partial Consent Decree associated with the above-referenced lawsuit. The TCEQ is
the primary Texas State administralive agency that develops, implements, and enforces Texas
environmental law, including the Texas Clean Air Act.

The comments provided with this letter pertain to the provisions for establishing and using the
Mitigation Trust Fund under Appendix D of the proposed decree.

T making the attached comments, the TCEQ has drawn on its experience with the Texas
Emission Reduction Plan or TERP, which was established by the Texas Legislature in 2001. The
TERP is administered by the 1CEQ and, like the Mitigation 'I'rust Fund, is directed to reducing
ground level ozone in Texas, including projects to reduce nitrogen oxides (NO,) from mobile
sources. Information about the TERP program is available at <www.terpgrants,org>,

The comments reflect the TCEQ's desire that TERP and the Mitigation Trust Fund complement
each other and develop synergies to enhance ozone reduction efforts, rather than simply
establishing two scparate programs that in some instances may be in competition or conflict
with each other.

The TCEQ appreciates the opportunity to comment on the proposed decree. If you have any
gquestions, please contact Mr. Steve Dayton with the TCEQ's Air Quality Division at (512) 239-
6824.

Sincerely,

9 A pA

Richard A. Hyde, P.E.
Executive Director
RAH/sd

Enclosure

P.O.Box 13087 ¢ Austin, Texas 78711-3087 + 512-230-1000 * fceq.lexas.gov

How is our customer service?  tceq.texas.gov/customersurvey

printed on recycled peper using vegetable-based ink
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Volkswagen “Clean Diesel” Marketing, Sales Practices, and Product Liability Litgation
Case No: MDL No. 2672 CRB
D.]. Ref. No., 90-5-2-1-11386

Comments on
Proposed Partial Consent Decree - Mitigation Trust Fund

Submitted by the Texas Commission on Environmental Quality (TCEQ)
August 5, 2016

It is unclear from the terms of the Environmental Mitigation Trust whether administrative
funds would be available during the project development and solicitation phases of
implementing an overall program. The TCEQ interprets the administrative [unds (o be
accessible for use during the planning and project development phase, as opposed to solely
accessible in conjunction with each funding request. This is critical to the success of the
overall program given the amount of funds disbursed. It will be very difficult to administer
the program if administrative funding is only provided prospectively with each individual
funding request listing the specific projects (mitigation actions) to be funded under that
request. It is recommended that more information be provided on the specifics regarding a
lead agency’s receipt of administrative funding for program development, project
solicitation, review, and implementation.

Additionally, if there are any other limitations that will be placed on the use of
administrative funding, it is very important for possible beneficiaries to be aware of such
requirements now so that a full evaluation may be made as to the costs and benefits of
successfully implementing such a prograin,

The TCEQ recommends two changes in regard to Appendix D-2 of the proposed consent
decree. The first is that the beneficiaries have the flexibility to propose modifications to the
project criteria outlined in the decree to best meet the needs of a particular state. The
limits of such modifications could be outlined in the proposed consent decree or subjeet to
trustee approval. The TCEQ has administered the very successful Texas Emissions
Reduction Plan (TERP) grant program for over fifteen years. The TERP awards grants for
projects similar to the mitigation actions under the proposed consent decree. That
program has been accepted by the U.S. Environmental Protection Agency (EPA) as meeting
criteria for inclusion in the state implementation plan. Although the TERP and the
Mitigation Trust would fund projects for different purposes and potenlially at different
times, having programs with drastically differing funding percentages could create issues
with applicants having to evaluate both programs, deciding which best met their needs, and
then result in impacting demand on one or both programs through direct competition. For
instance, the TERP program may fund repower and replacement projects for both
government and non-government projects up to 80% of the costs, while the consent decree
limits non-government projects to a range of percentages between 25% and 75% of the
costs. Allowing some flexibility in establishing the project criteria would help the TCEQ
ensure (hat the programs are not in competition with each other.

Similarly, the TCEQ recommends that the proposed consent decree allow beneficiaries to
outline a broader set of mitigation actions than currently provided in Appendix D-2.
Allowing a broader range of project options would provide more flexibility for states to
design and target a program that would best address the needs of that state for mitigation
of nitrogen oxides (NOy)} emissions. For example, two types of projects that might be added
include funding for replacement or repower of additional types of non-road vehicles and
equipmen{ and funding {or congestion mitigation actions, consistent with guidelines
established by the EPA for considering emissions reductions for those types of projects.
Non-road emissions make up a significant portion of the NOx emissions in the state’s
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nonattainment areas. In addition, continued growth in Texas' urban areas and
accompanying traffic congestion also contributes to additional NOx emissions in those
areas.

In order to make the program as efficient as possible, the TCEQ recommends that there be
an option for the lead agency, particularly for an agency that already has a well-established
grant program like TERP, to outline a grant program and receive funding to implement the
program, and then report on the selected projects as part of the semi-annual reports. A
program implementation plan could be provided for a particular funding period, including
details on how projects will be selected and expenditures tracked, in lieu of having to list
the details of vendors and expenditures prospectively for each project in each funding
request.

If the intention of the Mitigation Trust is that each individual mitigation action be
submitted and approved before a project receives funding, the end result may be
substantial delays in project implementation. This would further result in states having to
fund program administration for an extended time and then receive reimbursement. It is
unreasonable and very difficult within a state’s funding scheme for the heneficiaries to fund
implementation of an approved Mitigation Plan and then receive what would be a
reimbursement of funds already expended. In addition, for those beneficiaries with a large
amount of allocated funding, several hundred or more projects might he submitted for the
Trustee's approval at any one time. It could be anticipated that the Trustee would have
difficulty reviewing such a large number of projects in the allotted time period. In addition,
the TCEQ suggests that this level of review for an agency, such as the TCEQ with an already
established grant program for similar types of projects, would not be necessary to ensure
appropriate use of the funds.

The TCEQ recommends that the consent decree explain any limitations regarding one or
more governmental entities, in addition to the lead agency, participating in implementation
of the mitigation plan as well as on the funding passing through to those entities, including
funding for administration of those separate programs to solicit and fund mitigation
projects.

The consent decree does not provide details on the extent to which beneficiaries must
monitor use of grant-funded vehicles and cquipment once purchases are made and funding
provided. The TCEQ recommends that the consent decree clarify the expectations
regarding responsihilities of the beneficiaries and the funds rcaplents once purchases are
made and any scrappage requirements are met.

Because the eligible mitigation actions deal with vehicles and vehicle infrastructure, rather
than projects that will impact land or land use, or may somehow be used on land (per se), it
is not clear why the federal agencies conirolling land within the boundaries of the Certifying
Entity must be notified pursuant to paragraph 4.2.8 of the proposed consent decree. The
TCEQ recommends that this provision be removed or further explanation be provided
regarding the requirement.
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g% pennsylvania
\ DEPARTMENT OF ENVIRONMENTAL
PROTECTION

August 5, 2016

CERTIFIED MAIL NO. 7003 3110 9004 0492 5278

VIA EMAIL: Pubcomment-ees.enrd@usdoj.gov

Assistant Attorney General
U.S. DOJ-ENRD

P.O. Box 7611

Washington, D.C. 20044-7611

Re: Inre: Volkswagen “Clean Diesel” Marketing, Sales, Practices and Products Liability
Litigation, Case No: MDL No. 2672 CRB (JSC), and D.J. Ref. No. 90-5-2-1-11386

To Whom It May Concern:

The Pennsylvania Department of Environmental Protection (DEP) thanks the United States
Department of Justice (DOJ) for the opportunity to comment on the proposed Partial Consent
Decree filed with the United States District Court for the Northern District of California in the
lawsuit entitled, /n re: Volkswagen “Clean Diesel” Marketing, Sales Practices, and Products
Liability Litigation, Case No: MDL No. 2672 CRB (JSC), partially resolving Clean Air Act and
various California claims (including under the California Health and Safety Code) against
Volkswagen Group of America, Inc., and others, concemning certain noncompliant 2.0-liter diesel
vehicles (Partial Consent Decree). DEP is commenting on the Partial Consent Decree,
specifically the ZEV Investment Commitment, Appendix C, and the Form of Environmental
Mitigation Trust Agreement, Appendix D.

Although the environmental harm done by the actions of Volkswagen can never be undone, this
settlement amount offers the opportunity to improve the air our citizens breathe and make our
living and working spaces within the United States healthier. DEP thanks the DOJ for its careful
consideration of DEP’s comments on the proposed Partial Consent Decree. DEP believes that if
DOJ makes changes based on these comments, the positive environmental effects that will be
achieved from this Partial Consent Decree will be enhanced. Comments and recommendations
on the proposed Partial Consent Decree are provided below.

Appendix D-2, “Eligible Mitigation Actions and Mitigation Action Expenditures”

The Environmental Mitigation Trust Agreement funding should provide at Jeast 50 percent
of the funding for the eligible cost share of projects that repower diesel equipment with
newer, cleaner diesel engines. The cost-share amount of 40 percent provided throughout
Appendix D-2 will not attract private business interest.
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DEP has experience with repowering older diesel-powered equipment not subject to emissions
standards with newer, cleaner diesel engines through DEP grants using funds from both the
Diesel Emissions Reduction Act (IDERA) and the American Recovery and Reinvestment Act.
DEP is aware that, in most cases, businesses—specifically, railroads and tugboat operators—are
looking for at least a 1-for-1 maitch of their funding to participate in diesel-to-diesel repower
grant programs. These businesses have told DEP that a 50 percent cost share 1s the minimum
level of funding to gain their interest. The 40 percent cost-share amount throughout the
Environmental Mitigation Trust Agreement will not incentivize businesses that operate the most
polluting equipment. Elevating the project match to at least 50 percent for diesel repower
projects is necessary for the funding opportunity to be effective.

The Environmental Mitigation Trust Agreement should treat all fuels equally. Offering a
higher level of funding for one fuel over another will lead to reduced competition among
valid projeets and reduce the cost effectiveness of all projects.

The Environmental Mitigation Trust Agreement offers up to 75 percent of the project cost to |
repower a non-govermment owned diesel engine with an ali-electric engine, including charging
infrastructure. While the pursuit of creating a market of all-electric equipment over diesel-
powered equipment may be an admirable endeavor, it overlooks some essential factors about
diesel engines. The diese] engine is and will be, for years to come, the workhorse of large freight
movement in this country. Engines powered by other types of fuels simply do not have the
horsepower, performance characteristics, or durability to equal diesel-powered engines and move
freight from coast to coast. Diesel engines are powerful, operate for long hours, and can remain
in service for decades. The need to rebuild long-lasting diesel engines can be infrequent, which
results in excessive emissions of both oxides of nitrogen (NOx) and fine particulate matter
(PM3 s) by these older, in-use engines. Excessive emissions of NOx and PM; s can elevate
concentrations of ambient pollutants to unhealthy levels in our most populated areas and in
downwind locations. Therefore, the largest emission reductions and some of the greatest health
effects can be achieved by repowering non-government owned diesel-powered equipment with
the best and most efficient engine choice for the application rather than expending more funds
for a lesser number of electric engines simply because the incentive is greater. For this reason,
the Environmental Mitigation Trust Agreement should adopt a more fuel-neutral approach and
value the NOx and PM; s emission reductions achievable by treating electric repower projects
equally to diesel repower projects. Providing the same percentage of project costs for diesel
replacement and repower projects, as well as for alternative fueled (e.g., CNG, Propane, Hybrid)
replacement projects would increase the ability for a wider range of projects and attract the most
cost-cffective projects based on emissions reductions. If the Environmental Mitigation Trust
Agrcement’s intent is to provide additional funding for clectric repowers and new electric
vehicles due to the additional costs for charging infrastructure, it 1s DEP’s suggestion that the
costs for new electric infrastructure, where needed, be provided a 75 percent grant as a separate
incentive for the infrastructure-only portion.

The Environmental Mitigation Trust Agreement should expand the eligibility of funding
locomotives from just switcher engines to all locomotives, including line-haul locomotives.

Line-haul locomotives operate at high speeds and typically have greater horsepower engines than
switcher engines. Engines that have high horsepower and operate at higher speeds produce
greater emissions, most notably NOx emissions. NOx is the pollutant that Volkswagen’s defeat
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device produced in much greater amounts than allowed by state and federal vehicle emission
standards. In Pennsylvania, line-haul locomotives produce NOx emissions just upwind of urban
centers and in urban centers as these locomotives pass through Pennsylvania cities. Line-haul
locomotives are responsible for emissions that lead to elevated ambient concentrations of both
ozone and PMys. By not including line-haul locomotives in the list of eligible projects, the
Environmental Mitigation Trust Agreement closes the door on a source of emisston reductions
that offers the most cost-effective projects for lowering the very emissions that the
Environmental Mitigation Trust Agreement is trying to offset. Line-haul locomotives should be
included in the list of eligible emission reduction projects.

The Envirenmental Mitigation Trust Agreement list of eligible mitigation aclivns states a
specific percentage cost share available to government and non-government entities.
Before every percentage of cost share listed, the words “up to” should be included.

The DEP will likely distribute funds for projects by using an existing grant program. DEP’s
grant programs are competitive. If DOJ were to state “up to 75 percent” instead of just “75
percent” on the eligible mitigation list in Appendix D-2, applicants would be afforded the
flexibility to fund their share of the project at a percentage rate selected by them and not
prescribed by the Environmental Mitigation Trust Agreement. The variability of the percentage
could encourage competition through the grant application process. Grant applicants would then
have the option to vary the amount of their funding contribution to the project and increase their
chances for grant funding by providing a greater amount of funding than rival applicants. This
provides a greater potential to leverage the amount of available mitigation funding into
additional projects to reduce NOx emissions. If a specific type of project is guaranteed a specific
percentage of cost share from the mitigation fund, the grant applicant will not be able to offer a
higher percentage of funding for the project costs, effectively eliminating an element of
competition between applicants.

Provide a greater percentage of cost share from the Environmental Mitigation Trust
Agreement to Class II and Class Il railroad companies and owners of smaller tughoat i
fleets.

Pennsylvania is home to dozens of Class IT and Class III railroads and smaller tugboat fleets. In

* the past, Pennsylvania diesel emission reduction grants have not attracted many applicants from
these smaller fleets, although the need to upgrade emission controls on their diesel equipment is
most likely great and the most cost effective because these companies typically have older
equipment. The Environmental Mitigation Trust Agreement should provide at least an additional
10 percent premium to all cost-share percentages for Class 11 and Class 111 railroad companies
and owners of tugboat fleets that have fewer than six tugboats. This additional cost-share
funding provided by the Environmental Mitigation Trust Agreement would attract worthy
applicants that may have difficulty raising funds for their company’s portion of the project’s
costs.

The Environmental Mitigation Trust Agreement should include a wider array of nonroad
equipment on its eligible mitigation action list. At a bare minimum, the additional types of
nonroad vehicles and equipment should include nonroad diesel equipment that operates at
high load factors, has high activity levels, and uses larger horsepower engines. DEP
advocates for an even broader spectrum, however.
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The current terms of the Environmental Mitigation Trust Agreement exclude many types of
nontoad equipment from the list of projects eligible for funding. There are other such examples
of unnecessary limitation in this category. Additional emission reductions could be available
from the excluded types of nonroad equipment. As stated previously, diesel engines have the
durability, high horsepower, and performance characteristics that lead to high levels of
emissions. Because the Environmental Mitigation Trust Agreement excludes various types of
high-emitting nonroad equipment, DEP would not be able to consider these types of equipment
for upgrade; consequently, cost-effective and helpful emission reductions would needlessly not
be realized.

The Environmental Mitigation Trust Agreement should include truck stop electrification
projects or other low emission idling reduction technologies in the list of eligible projects.

Idle reduction technology is one of the most cost-effective ways of reducing sources of mobile
source diesel air pollution. Diesel truck idling is an unnecessary practice, but truck drivers need
alternatives to main engine idling to bring this practice to an end. Truck stop electrification and
other electric-based idle reduction technologies are sclutions to reducing emissions from diesel
vehicles. This type of project should be included in the Environmental Mitigation Trust
Agreement. Because truck stop electrification is an electric replacement to operating a diesel
engine, truck stop electrification should be funded similarly to other zero emission infrastructure
technology, such as ship-based shore power technology, which is funded in the Environmental
Mitigation Trust Agreement, :

The Environmental Mitigation Trust Agreement should better explain how available funds
can be used as part of a state grant program that follows DERA guidelines. [Appendix D-2,
p- 217 of 225]

It is unclear how the Environmental Mitigation Trust Agreement will fund Pennsylvania’s State
Clean Diesel Program, which is normally funded by DERA funds. The Environmental
Mitigation Trust Agreement should better explain how the Environmental Mitigation Trust
Agreement and state DERA programs can interact,

The Environmental Mitigation Trust Agreement should fund all Class 8 trucks that
operate in a freight or drayage capacity. If the Environmental Mitigation Trust Agreement
will only fund “local” Class 8 trucks, as is suggested in the first item of Appendix D-2
(“Eligible Large Trucks include 1992-2006 model year Class 8 Local Freight or Drayage”),
then “local” should be better defined. [Appendix D-2, p. 209 of 225]

DEP supports funding repower or replacément projects that extend the eligibility to all Class 8
trucks that operate in a freight or drayage capacity. If all Class 8 trucks cannot be made eligible,
then the term “local” needs to be defined so that the operating area of the trucks is not overly
limited. DEP believes that the term “local” should mean “a truck that opérates predominately
within the state where it is based.” In addition, care should be taken in using portions of defined
terms, such as using “Class 8 Local Freight or Drayage” when there is a defined term “Class 8
Local Freight, and Port Drayage Trucks (Eligible Large Trucks).”

The Environmental Mitigation Trust Agreement should fund all Class 4-7 trucks that
operate in a freight or drayage capacity, or the Mitigation Trust Agreement needs to better
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define what is meant by the term “local,” which is contained in the sentence, “Eligible
Large Trucks include 1992-2006 model year Class 4-7 Local Freight or Drayage.”
[Appendix D-2, p. 213 of 225]

DEP supporls funding repower or replacement projects that extend the eligibility to all Class 4-7
trucks that operate in a freight or drayage capacity. If all Class 4-7 trucks cannot be made
eligible, then the term “local” needs to be defined so that the operating area of the trucks is not
overly limited. DEP believes that the term “local” should mean “a truck that operates
predominately within the state where it is based.”

The term “Trust Funds” should be defined.

The capitalized term “Trust Funds” is used in multiple places in the Environmental Mitigation
Trust Agreement but is not included in the “Definitions” section. Please define the tcrm to
prevent confusion.

Up to 10 percent of the beneficiaries’ administrative costs should be reimbursable
expenditures under the terms of the Environmental Mitigation Trust Agreement.
[Appendix D-2, p. 218 of 225]

DOJ should clarify whether the list of actions under the heading “Eligible Mitigation Action
Measures™ for which the beneficiary may use the Trust Fund applies to the expenditures by the
beneficiary itself, the final recipient of the funding, or both the beneficiary and final recipient.
DEP believes that up to 10 percent of the beneficiaries’ administrative costs should be
reimbursable by the Trust Fund. '

Appendix C, “The ZEV Investment Commitment”

The ZEV Investment Commitment should further clarify the role of and manner in which
a State may participate in the review of projects being considered by the ZEV Fund.

While the Consent Decree identifies the roles of EPA and Settling Defendants under the ZEV
Fund, the State’s role is less specific and therefore less clear. Clearer guidance is needed in the
Partial Consent Decree regarding the State’s role in acting as an intermediary, administering
and/or participating in the ZEV Fund with regards to both public and private sector project
proposal submissions. DEP believes that for projects which are considered by the ZEV Fund as
a part of the National ZEV Investment Plan that are to be located in Pennsylvania, DEP should
be able to provide a recommendation or a preference/ranking of those projects. Often, other in-
state opportunities or financial assistance may already be leveraged for projects which may be
under consideration by the ZEV Fund. An open line of comimunication regarding opportunities
under consideration could help identify those opportunities and also ameliorate projects which
may have other challenges to overcome, whether it be permitting, local approvals, or additional
project financing. For instance, Pennsylvania has existing programs such as the Small Diverse
Business Program for Procurement for all verified Minority-, Woman-, Veteran-, and Disabled
Veteran-owned businesses and could play a helpful role as an intermediary to connect these
Pennsylvania businesses with the Settling Defendants for service-level contracting opportunities,
including construction, accounting, human resources, legal, procurement, ete. Opportunities may
also exist for multi-state projects, and information sharing between states could be a vital
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component to the successful deployment of projects whereby shared resources and coordination
1s required among state agency approval processes.

The ZEV Investment Commitment should clarify how the role of other entities, i.e.,
municipal government, non-profit, for-profit and colleges and universities, etc., may
interact with the ZEV Fund., :

With respect to the National ZEV Qutreach Plan and National ZEV Investment Plan, DEP seeks
clarification as to whether a municipal government, non-profit, for-profit and colleges and
universities, for example, can submit ZEV Investment recommendations to the Settling
Defendants without going through the agency that the State has identified as the designee to
attend to matters under this Partial Consent Decree. DEP recommends that projects should be
submitted to the Settling Defendants through the selected designated State agency for this Partial
Consent Decree. In Pennsylvania’s case, this will be the Pennsylvania Department of
Environmental Protection, an agency that already has a strong working relationship with both
municipal governments and the private sector on a variety of energy/environmental-related
projects. Such an approach will result in more organized and complele project submissions to
the Settling Defendants and will also help Settling Defendants to more effectively allocate ZEV
investments as opposed to letting a disorganized process occur by having various entities not
communicate with the State agency in charge. This approach would also be beneficial for the
applicant because the State agency, as an intermediary, could assist in identifying potential flaws
in a project submittal, which could be remedied by the municipal and/or private sector applicant.

The ZEV Investment Commitment should further clarify how a State may benefit from the
information generated from ZEV Investment projects.

DEP recommends that, in addition to anticipated or projected costs, the Settling Defendants
should be required to submit post-completion costs as well as the results of any third-party audits
on the ZEV website for public review. Such sharing and access to information and costs would
help to determine the ability to reproduce projects in each state based on the true costs for
innovation and deployment. The ZEV Investment Fund should be revised to more clearly
identify the State’s participation role during the completion and analysis of service-level
confracts.

The ZEV Investment Commitment is not clear on the potential funding of projects which
might be currently planned or have received funding from other sources.

Pennsylvania recommends that the ZEV Investment Fund provide guidance on the ability to
allow for the financing of preapproved state ZEV projects for which state funds have already
been allocated or committed. Pennsylvania has multiple ZEV projects totaling nearly $1.5
million in various stages of completion. It is unclear whether a project of this type with existing
funding could be funded and/or if the state funding could be replaced with ZEV funding such
that the project is shovel-ready for the first 30-month investment period.

The ZEV Investment Commitment should define underserved areas and include a social
media campaign that targets those areas to ensure equal opportunities and access for the
vulnerable populations.
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The National ZEV Investment Plan should include an environmental justice component.
Specifically, the National ZEV Investment Plan should take into account the EPA definition that
environmental justice is the fair treatment and meaningful involvement of all people regardless
of race, color, national origin, or income with respect to the development, implementation, and
enforcement of environmental laws, regulations, and policies. In order to accomplish this, the
National ZEV Investment Plan’s brand-neutral media activities should include a robust
community engagement plan to ensure that all communities have an equal voice and equal access
to the resources provided by the National ZEV Investment Plan. This engagement should
include direct outreach to community organizations that serve environmental justice
communities. Thc DEP recommends that the National ZEV Investment Plan utilize the newly
created EPA C-FERST tool, EJ Screen, NEJAC, the ECOS environmental justice community,
and the EPA all-states environmental justice community to develop a broad engagement process
with underserved communities. This should include traditional outreach (community meetings,
schools, and places of worship) and also a social media campaign that targets those areas to
ensure equal opportunities and access for the vulnerable populations. Economically and
environmentally disadvantaged populations are often in non-attainment areas, and education and
awareness requirements should include targeted messages to them. A single marketing firm that
would receive input from all the states will ensure consistent messaging and leveraging of
activities as well achieving economies of scale. Programs such as car share and "ride and drive"
and any other programs should be included in an outreach plan. The plan should also require
input from the states, This will not only save costs for research and targeted messaging, but it
will also give in-depth guidance on the locations of the vulnerable populations as well as any
special needs such as bilingual messaging.

The ZEV Investment Commitment should clarify which types of funding mechanisms can
be used to support ZEV Investments, including the design/planning,
construction/installation, operation, and maintenance of ZEV infrastructure.

There are many types of funding mechanisms that have been used to successfully support clean

transportation programs and projects. ‘hese mechanisms include not only direct grant and rebate

programs, which have the benefit of simplicity, but also financing programs, such as state

revolving loan funds, which are advantageous because they provide the opportunity to

sustainably support projects and programs for a longer time period. Pennsylvania manages

several clean energy and/or transportation programs, such as the Green Energy Loan Fund,

Pennsylvania Energy Development Authority, Alternative Fuels Incentive Grant Program,

Alternative and Clean Energy Fund, and the Pennsylvania Sustainable Energy Finance Program,

which use various mechanisms to support energy projects that provide air quality benefits.
DEP recommends the usc of cxisting financing program mechanisms to achieve the ZEV
Investment Plan goals. A mechanism to achieve cost-etfective program development is to use
already existing programs. Provision of a portion of the funding to be transferred to states for

use in existing programs will allow a determination of the most appropriate funding mechanism

to use and lessen program development costs for the ZEV Fund.

The ZEV Investment Commitment should clarify whether there will be standard operating
procedures for EPA and the Settling Defendants associated with the ZEV Fund and, if so,
whether states will be provided with them.
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In order to determine what projects and programs can be selected, it is important to understand
the limitations there are on the funding sources and the reporting requirements the projects and
programs will be subject to if they receive funding. For example, if federal requirements such as
those related to prevailing wage, disadvantaged business enterprises, historic preservation, and
the National Environmental Policy Act apply (o the {unding, certain projects may not be able to
be completed due to the additional costs associated with tracking and reporting activities
associated with these requirements. The Plan should clarify the conditions under which these
requirements may apply.

The ZEV Investment Commitment should allow for an extended cycle of time to expend
any funds left over at the end of the 10-year time frame.

It is our interpretation that funding may be left unspent in the ZEV Fund at the end of the final
30-month ZEV Investment Plan. ‘This leftover money could include any penalties incurred
during the Investment Plan period as well as the penalties incurred for not expending the entire
$1.2 billion of the National ZEV Investment Fund within the 120-month timeframe. Those
funds, plus any unexpended funds from projects committed bul uncompleted within the final 30-
month timeframe, should be allowed to be re-deployed by the states through a formula basis as
was used for the Environmental Mitigation Trust Agreement. DEP suggests a timeframe of an
additional 30 months. This would be the same incremental time period the Settling Defendants
would have had to make their ZEV investments under this Partial Consent Decree for the final
performance period. In any event, any leftover money as well as penalties or income to the fund
should be invested in the states for ZEV and related infrastructure projects.

Conclusion

DEP recommends that the Environmental Mitigation Trust Agreement be structured so that more
vehicles, equipment, and project types are eligible for funding. In addition, expanding the
universe of eligible projects will increase the number of applicants, promote competition among
applicants, and lead to projects that have higher emission reduction potential and increased cost-
effectiveness. Projects funded by the Environmental Mitigation Trust Agreement should achieve
the greatest emission reductions possible for the citizens of Pennsylvania.

Further guidance for the ZEV Investment Commitment is suggested relative to the role States
will have in the implementation process as well as the manner of participation allowed by all
entities in the project selection, deployment, reporting and analysis phases during the entire 10-
year ZEV Investment Plan period. DEP believes that the expertise of the Commonwealth of
Pennsylvania should help direct and support activities, The information which could be gleaned
from the successful implementation of projects is an invaluable resource to all states and state
programs that cannot be overlooked. Our comments regarding clarity of process and evaluation
of opportunities and results, if implemented, will benefit Pennsylvania as well as surrounding
states.
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Should you have any questions or need additional information, please contact
Krishnan Ramamurthy, Acting Director, Bureau of Air Quality, by e-mail at ramamurth@pa.gov
or by telephone at 717.787.9702.

Sincerely,

Patrick McDonnell
Acting Secretary
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From:

To: ENRD, PUBCOMMENT-EES (ENRD)

Sent: 8/5/2016 2:59:51 AM

Subject: In re: Volkswagen “Clean Diesel” Marketing, Sales Practices, and Products Liability Litigation, Case

No: MDL No. 2672 CRB (JSC), and D.J. Ref. No. 90-5-2-1-11386.

John C. Cruden Esq.

Assistant Attorney General

Environment and Natural Resources Division

U.S. Department of Justice

In re: Volkswagen “Clean Diesel” Marketing, Sales Practices, and Products Liability Litigation, Case No: MDL No.
2672 CRB (JSC), and D.J. Ref. No. 90-5-2-1-11386.

Dear Mr. Cruden:

Our organization writes to request that the final settlement between the U.S. government and Volkswagen provide
maximum flexibility for States and Native American tribes to consider allocating some of their funds to electrified
parking spaces (EPS) and truck stop electrification (TSE). Specifically, we ask that the settlement expressly list truck
stop electrification as an eligible mitigation activity within Appendix D-2, along with the nine other activities that
already include various forms of diesel retrofits and the marine equivalent of truck stop electrification. While TSE is
eligible for funding under the DERA program option, we are concerned that some States and Tribes will decline or
minimize use of the DERA option. Moreover, should Congress decide not to provide funding for the DERA program,
there would be limited opportunity to invest in TSE. We know TSE is a cost-effective strategy to reduce NOx
emissions and value this mitigation option.

Too often, drivers idle their engines during overnight stays in order to maintain a safe and comfortable cab interior
environment. The practice takes place on a large scale and has a disproportionate impact on disadvantaged
communities where truck stops and fleet terminals are often located. DERA’s own guidelines flag the communities
surrounding truck stops for programmatic priority. The Argonne National Laboratory (http://www.atdc.energy.gov
/uploads/publication/hdv_idling 2015 .pdf) estimates that rest-period idling wastes about 1 billion gallons of diesel
and results in the emission of about 55,000 tons of nitrogen oxides released annually in the US. The EPA rates Truck
Stop Electrification as the single most cost effective activity to mitigate mobile sources of NOx emissions (less than
one third of the cost per ton achieved through diesel retrofits). See page 13 (https://www3.epa.gov
/otaq/stateresources/policy/general/420b07006.pdf). Truck Stop Electrification, an EPA SmartWay verified
technology, provides long-haul truck drivers an alternative to idling their diesel engines during their overnight stays.
Significant NOX mitigation can be achieved through 1) installation of new TSE locations; and 2) TSE vouchers for
truck drivers to encourage more truckers to use existing TSE facilities.

Again, we urge you to specifically list EPS/TSE infrastructure and TSE vouchers as eligible mitigation activities
under Appendix D-2 of the settlement. This would afford beneficiaries maximum flexibility to achieve the
settlement’s goal of improving air quality in disadvantaged communities by reducing harmful diesel emissions.
Thank you for your consideration!

Sincerely,

Debora Kimball

Time Mark Enterprises
Casa Grande, AZ
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From: IdleAir TSE Partners

To: ENRD, PUBCOMMENT-EES (ENRD); info@idleair.com

Sent: 7/28/2016 12:10:00 PM

Subject: Re: Volkswagen “Clean Diesel” Marketing, Sales Practices, and Products Liability Litigation, Case No:

MDL No. 2672 CRB (JSC), and D.J. Ref. No. 90-5- 2-1- 11386

John C. Cruden Esq.

Assistant Attorney General

Environment and Natural Resources Division
U.S. Department of Justice

In re: Volkswagen “Clean Diesel” Marketing, Sales Practices, and Products Liability Litigation, Case No: MDL No.
2672 CRB (JSC), and D.J. Ref. No. 90-5-2-1-11386.

Dear Mr. Cruden:

Our organization writes to request that the final settlement between the U.S. government and Volkswagen provide
maximum flexibility for States and Native American tribes to consider allocating some of their funds to truck stop
electrification (TSE). Specifically, we ask that the settlement expressly list truck stop electrification as an eligible
mitigation activity within Appendix D2, along with the nine other activities that already include various forms of
diesel retrofits and the marine equivalent of truck stop electrification. While TSE is eligible for funding under the
DERA program option, we are concerned that some States and Tribes will decline or minimize use of the DERA
option. Moreover, should Congress decide not to provide funding for the DERA program, there would be limited
opportunity to invest in TSE.

Too often, drivers idle their engines during overnight stays in order to maintain a safe and comfortable interior
environment. The practice takes place on a large scale and has a disproportionate impact on disadvantaged
communities (see https://www.idleair.com/tse-environmental-justice/) where truck stops and fleet terminals tend to
be located. DERA’s own guidelines flag the communities surrounding truck stops for programmatic priority. The
Argonne National Laboratory estimates that rest-period idling wastes about 1B gallons of diesel and results in the
emission of about 55,000 tons of nitrogen oxides released annually in the US (see http://www.afdc.energy.gov
/uploads/publication/hdv_idling 2015.pdf). The EPA rates Truck Stop Electrification as the single most cost effective
activity to mitigate mobile sources of NOX emissions (less than one third of the cost per ton achieved through diesel
retrofits). See page 13 (https://www3.epa.gov/otaq/stateresources/policy/general/420b07006.pdf). Truck Stop
Electrification, an EPA SmartWay verified technology, provides long-haul truck drivers an alternative to idling their
diesel engines during their overnight stays. Significant NOX mitigation can be achieved through 1) installation of new
TSE locations; and 2) TSE vouchers for truck drivers to encourage more truckers to use existing TSE facilities.

Again, we urge you to specifically list TSE infrastructure and TSE vouchers as eligible mitigation activities under
Appendix D2 of the settlement. This would afford beneficiaries maximum flexibility to achieve the settlement’s goal
of improving air quality in disadvantaged communities by reducing harmful diesel emissions.

Thank you for your consideration.
Sincerely,

Adriane Jaynes

Title: Energy Programs and Clean Cities Coordinator

Organization: Tulsa Area Clean Cities

Email: ajaynes@incog.org

Additional Comments: Please include TSE in this program. It is a tremendously effective means of reducing diesel
emissions.
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From: Mike Litt

To: ENRD, PUBCOMMENT-EES (ENRD)

Sent: 8/5/2016 4:21:10 PM

Subject: In re: Volkswagen "Clean Diesel" Marketing, Sales Practices, and Products Liability Litigation, Case

No: MDL No. 2672 CRB (JSC), and D.J. Ref. No. 90-5-2-1-11386

August 5, 2016

John C. Cruden

Assistant Attorney General

Environment and Natural Resources Division
U.S. Department of Justice

P.O. Box 7611

Washington, D.C. 20044

Submitted by email at pubcomment-ees.enrd@ usdoj.gov.

In re: Volksw agen “Clean Diesel” Marketing, Sales Practices, and Products Liability Litigation, Case No: MDL
No. 2672 CRB (JSC), and D.J. Ref. No. 90-5-2-1-11386.

Dear Mr. Cruden,

Thank you for the opportunity to comment on the Partial Consent Decree lodged by the Department of Justice
for the lawsuit entitled, /n re: Volkswagen “Clean Diesel” Marketing, Sales Practices, and Products Liability Litigation.
As a leading consumer and good government advocacy organization that has engaged tens of thousands of people
across the country to hold Volkswagen accountable for its emission scandal, U.S. PIRG Education Fund is pleased to
see a Partial Consent Decree on behalf of the EPA and CARB for 2.0 Liter Subject Vehicles that would compensate
customers, clean up the environment, and deter future wrongdoing. However, we would like to see a Decree that
requires buybacks that are at least equal to the higher amounts required by the related but separate Class Action
Settlement.

When news of the scandal broke last September, U.S. PIRG Education Fund launched a “Make VW Pay” campaign to
hold the company accountable for polluting our air and ripping off hundreds of thousands of consumers who thought
they were buying clean diesel cars. Over 20,000 people signed petitions calling for accountability of the company. We
also wrote a letter with leading environmental, public health, and consumer groups outlining criteria we wanted to see in
a settlement.

Buybacks

Although we called for buybacks at full purchase price of the affected cars, the inclusion of buybacks at Retall
Replacement Value in the Partial Consent Decree is a win for consumers. However, as is acknowledged in Paragraph
4.1 under Section IV of Appendix A, the payments required by the related but separate FTC Order and the Class
Action Settlement are equal to or in excess of the Retail Replacement Value. The Buyback to owners under the
separate Class Action Settlement is made up of the September 2015 National Automobile Dealers Association
(“NADA”) Clean Trade-In value of the car before the scandal became public, plus an additional cash payment. While
we are not aware of estimated payments to owners under the Partial Consent Decree, an examination of estimates
under the FTC Order and the Class Action Settlement show a higher range of potential compensation of up to an

|
average of about $1700 more per car under the Class Action Settlement.Ll We understand that VVW’s compliance with
the FTC Order and the Class Action Settlement would satisfy the Buyback requirement under the EPA/CARB Consent
Decree. However, Paragraph 4.1 explains that should Volkswagen not fulfill its buyback requirement under the FTC
Order and Class Action Settlement, or if the Court does not enter into those agreements, Volkswagen must still
provide the Buyback as required by the Consent Decree. Because of such a possible scenario, we would like to see a
Buyback amount in the Consent Decree that is at least equal to the higher amounts required under the Class Action
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Lease Termination and Vehicle Modification

In addition to the Buyback, we are pleased to see a Lease Termination and Vehicle Modification Recall Program, as
called for in Paragraph 9 under Section IV of the Decree. Ve understand that while the Decree does not require lessee
restitution in addition to offering lease cancellation at no cost or restitution to customers opting for an approved
modification, the FTC order and Class Action Settlement do. We recommend clarification in Paragraph 4.2 under
Section IV of Appendix A that lessee restitution is required to eligible lessees as defined inthe FTC Order and/or
Class Action Settlement. We also recommend clarification in Paragraph 5.1 under Section V of Appendix A that
restitution is required to eligible owners and lessees who choose an approved modification, as defined inthe FTC
Order and/or Class Action Settlement.

Eligible owners and lessees who chose an approved modification should be offered the opportunity to return their
modified vehicle within 30 days for a buyback or lease termination.

Recall Rate

We are pleased to see a target for an at least 85% Recall Rate by June 30, 2019, backed by a requirement that
Volkswagen contribute $85,000,000 for each 1% that the National Recall Rate falls short of the target.

Mitigation and ZEV

The inclusion of $2.7 million for Eligible Mitigation Actions and $2 million for investments in increased use of Zero
Emission Vehicles (ZEV) are important steps in reducing pollution caused by the scandal and deterring future criminal
acts.

Stipulated Penalties

We are also pleased to see Stipulated Penalties in Paragraph 8.2 under Section VIII of Appendix A, including but not
limited to penalties for failure to make required Buyback payments, failure to initiate the recall program within 15 days
of criteria outlined in Paragraph 8.2.1, and failure to make any Mitigation Trust Payments. Such penalties are
necessary to help ensure compliance with the decree. We will also follow Volkswagen's compliance with the Decree
and engage the public around the status of Volkswagen’s follow-through with the requirements of the Decree.

Conclusion
The Decree is an important step towards compensating consumers, cleaning up the environment, and deterring future

wrongdoing. The final Decree should not fall short of what has been proposed in the proposed Partial Consent
Decree, FTC order, or Class Action Settlement.

Sincerely,
Mike Litt
Consumer Advocate
U.S. PIRG Education Fund
mlitt@pirg.org; 202-461-3830
[l

We calculated the difference between the lowest amount listed for each car on Attachment 1A of the FTC’s Proposed Partial
Stipulated Order for Permanent Injunction and Monetary Judgement and the highest amount listed for each car under Exhibit 6
(Estimated Settlement Payments to Owners and Lessees) of the Class Action Settlement. We then calculated the average for
the differences of 45 VW models and came up with $1,733. See FTC, FTC’s Proposed Partial Stipulated Order for Permanent
Injunction and Monetary Judgment (Attachment 1A), 28 June 2016 and Class Action Settlement, Estimated Settlement
Payments to Owners and Lessees (Exhibit 6), 28 June 2016.
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Department of
Environmental Quality

Alan Matheson
Executive Director

State of Utah
Brad T Johnson
GARY R. HERBERT Deputy Director
Governor

SPENCER J. COX
Lieutenant Governor

pubcomment-ees.enrd@usdoj.gov

August 3, 2016

dJohn C. Cruden

Assistant Attorney General
U.S. DOJ-ENRD

P.O. Box 7611

Washington, D.C. 20044-7611

Re: Public Comment on proposed Partial Consent Decree, In re: Volkswagen “Clean
Diesel” Marketing, Sales Practices, and Products Liability Litigation, Case No: MDL
No. 2672 CRB (JSC)

Dear Mr. Cruden,
I. Introduction

The Utah Department of Environmental Quality (The Department) submits the
following comments on the above-referenced Partial Consent Decree (Consent
Decree). These comments concern Appendix D-2 of the Consent Decree entitled
Eligible Mitigation Actions and Mitigation Action Expenditures.

The Consent Decree requires Volkswagen to pay $2.7 billion into a trust for the
purpose of mitigating the NOx emissions from 2.0 liter Volkswagen diesel engine
vehicles. This money may only be spent by the beneficiaries listed in the Consent
Decree for eligible mitigation actions. The Department agrees with the decision to
limit the trust funds to eligible mitigation actions that are enumerated in Appendix
D-2 of the Consent Decree. However, the Department believes that the section
enumerating eligible mitigation actions should be modified.

For the reasons explained below, the Department respectfully requests that the
Consent Decree be modified to expand Appendix D-2 in two ways. The first

195 North 1950 West » Salt Lake City, UT
Mailing Address: P.O. Box 144810 « Salt Lake City, UT 84114-4810
Telephone (801) 536-4402 + Fax (801) 536-0061 « T.D.D. (801) 903-3978
www.deq.utah.gov
Printed on 100% recycled paper
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modification would be to classify the replacement or repower of diesel commuter rail
locomotives operated principally or entirely within a current nonattainment area for
a pollutant impacted by diesel emissions as an approved mitigation activity. The
second modification would be to remove the 15% spending cap for electric vehicle
(EV) charging stations.

1I. Request for changes to the Eligible Mitigation Action List

A. Request for the Addition of Diesel Commuter Rail Locomotives to the
Eligible Mitigation Action List

The consent decree should be modified to allow beneficiaries to spend their portion of
the trust funds to repower or replace commuter diesel locomotives operated
principally or entirely within a current nonattainment area for a pollutant impacted
by diesel emissions. A commuter diesel locomotive known as the FrontRunner runs
up and down the Wasatch Front and travels through two adjacent PMz 5
nonattainment areas. The FrontRunner consists of Tier 0 and Tier 1 diesel
locomotives that emit over six times more NOx and over eight times more direct PM
than Tier 4 locomotives. Repowering or replacing FrontRunner engines would help
remediate the environmental harms caused by Volkswagen.

Although the FrontRunner could be repowered or replaced through the Diesel
Emission Reduction Act (DERA) program under the consent decree, Utah would like
the flexibility to be able to also use its allocation of the money outside of the DERA
program. Allowing both DERA and non-DERA funding for repowering or replacing
the FrontRunner diesel engines would give the State the same flexibility that is
given to freight switchers. Under the consent decree, freight switchers can be
replaced either as an approved mitigation activity enumerated in the consent decree
or through the DERA program. Government owned freight switchers can be funded
at 100%. Under the DERA program funding is more limited. The consent decree
should be amended to allow 100% funding for repowering or replacing commuter
diesel locomotives either owned by the government or by a quasi-governmental
organization like the Utah Transit Authority.

The reason that commuter rail should be included as an approved mitigation activity
is because it directly addresses remediating the increased air pollution caused by the
Volkswagen defeat device. The Volkswagen defeat device allowed light-duty diesel
vehicles (LDDVs) to emit pollutants well beyond the applicable emission standards.
Replacing or repowering the FrontRunner diesel engines would reduce the same type
of diesel emissions that were illegally being emitted into the airshed by Volkswagen’s
LDDVs.

B. Request for the Removal of the 15% Cap for Electric Vehicle (EV)
Charging Stations
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The 15% cap on the total amount of the allocation of money that may be used for EV
charging stations should be removed or raised. This will provide more flexibility for
states that wish to improve their infrastructure for EVs. The 15% cap appears to be
an arbitrary limit on a mitigation activity that directly relates to remediating the air
pollution caused by Volkswagen.

For years Volkswagen pushed diesel-powered cars as a clean alterative to gasoline-
powered cars that could reduce COz emissions and provide better fuel efficiency.
Volkswagen's push for diesel-powered vehicles slowed its entry into the EV market.
Removing the 15% spending cap will enable states to remediate the damage caused
by Volkswagen's diesel vehicles. Building up the EV charging infrastructure will
encourage the use of EVs, and it will help reverse the environmental harm caused by
the fact that Volkswagen's entry into the EV market was slowed by its production of
diesel-powered vehicles. '

III. Conclusion

The Department appreciates the time spent by the DOJ and the EPA on negotiating
a Consent Decree that will address the environmental harms caused by
Volkswagen’s 2.0 liter diesel vehicles. The Department respectfully requests that the
above changes are made to the list of approved mitigation actions. Adding diesel
commuter locomotives to the list and removing the 15% cap on EV charging stations
will further enhance the purposes of the Consent Decree and will provide individual
states more latitude in setting environmental policy that will remediate NOx
emissions caused by Volkswagen’s diesel vehicles.

Sincerely,

Executive Director
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From: IdleAir TSE Partners

To: ENRD, PUBCOMMENT-EES (ENRD); info@idleair.com

Sent: 8/2/2016 2:43:29 PM

Subject: Re: Volkswagen “Clean Diesel” Marketing, Sales Practices, and Products Liability Litigation, Case No:

MDL No. 2672 CRB (JSC), and D.J. Ref. No. 90-5- 2-1- 11386

John C. Cruden Esq.

Assistant Attorney General

Environment and Natural Resources Division
U.S. Department of Justice

In re: Volkswagen “Clean Diesel” Marketing, Sales Practices, and Products Liability Litigation, Case No: MDL No.
2672 CRB (JSC), and D.J. Ref. No. 90-5-2-1-11386.

Dear Mr. Cruden:

Our organization writes to request that the final settlement between the U.S. government and Volkswagen provide
maximum flexibility for States and Native American tribes to consider allocating some of their funds to truck stop
electrification (TSE). Specifically, we ask that the settlement expressly list truck stop electrification as an eligible
mitigation activity within Appendix D2, along with the nine other activities that already include various forms of
diesel retrofits and the marine equivalent of truck stop electrification. While TSE is eligible for funding under the
DERA program option, we are concerned that some States and Tribes will decline or minimize use of the DERA
option. Moreover, should Congress decide not to provide funding for the DERA program, there would be limited
opportunity to invest in TSE.

Too often, drivers idle their engines during overnight stays in order to maintain a safe and comfortable interior
environment. The practice takes place on a large scale and has a disproportionate impact on disadvantaged
communities (see https://www.idleair.com/tse-environmental-justice/) where truck stops and fleet terminals tend to
be located. DERA’s own guidelines flag the communities surrounding truck stops for programmatic priority. The
Argonne National Laboratory estimates that rest-period idling wastes about 1B gallons of diesel and results in the
emission of about 55,000 tons of nitrogen oxides released annually in the US (see http://www.afdc.energy.gov
/uploads/publication/hdv_idling 2015.pdf). The EPA rates Truck Stop Electrification as the single most cost effective
activity to mitigate mobile sources of NOX emissions (less than one third of the cost per ton achieved through diesel
retrofits). See page 13 (https://www3.epa.gov/otaq/stateresources/policy/general/420b07006.pdf). Truck Stop
Electrification, an EPA SmartWay verified technology, provides long-haul truck drivers an alternative to idling their
diesel engines during their overnight stays. Significant NOX mitigation can be achieved through 1) installation of new
TSE locations; and 2) TSE vouchers for truck drivers to encourage more truckers to use existing TSE facilities.

Again, we urge you to specifically list TSE infrastructure and TSE vouchers as eligible mitigation activities under
Appendix D2 of the settlement. This would afford beneficiaries maximum flexibility to achieve the settlement’s goal
of improving air quality in disadvantaged communities by reducing harmful diesel emissions.

Thank you for your consideration.
Sincerely,

Alleyn Harned

Title: Executive Director
Organization: Virginia Clean Cities
Email: aharned@vacleancities.org
Additional Comments:
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1l Requests for Changes to Eligible Mitigation Actions and Mitigation Action
Expenditures Under Appendix D-2

A. Provide Flexibility to Beneficiaries to Expand List of Eligible Mitigation
Actions and Mitigation Action Expenditures.

States have first-hand knowledge regarding the mobile and nonroad sources of
NOx within their borders and the best mitigation actions and funding necessary to
achieve the NOx emission reduction intended by the partial Consent Decree. Therefore,
flexibility should be given to states to use funding for equipment, engines, and other
NOx mitigation actions not listed in Appendix D-2. For example, Beneficiaries should be
provided with the option of including railroad line haul engines (which were excluded
from the list) in addition to railroad freight switchers.

Flexibility should be afforded to Beneficiaries to fund up to 100% of the cost for
any Eligible Mitigation Actions (e.g., 100% of the infrastructure needs for alternative
fuels and other necessities for these projects), as well as any NOx mitigation action
deemed appropriate by the states/lead agency with no limitations by owner
classification to ensure the greatest emission reductions possible are achieved from this
settlement. Privately owned equipment may be more fully utilized than governmental
equipment and may also be older. Providing fully funded opportunities for new
equipment or repowers, including the use of alternative fuels, to private owners may
result in the greatest emission reductions. Allowing such flexibility may also allow
Beneficiaries to target more small businesses or other efforts associated with upgrades
in environmental justice areas.

With respect to supply equipment for light duty zero emission vehicle supply
equipment (Appendix D-2; 9), we recommend that flexibility be afforded to states to
determine the total percentage of trust funds allowed for project use, which is currently
limited to 15% of the trust fund allocation. Additionally, the proposed partial Consent
Decree limits reimbursement percentages based on the type of fuel (electricity or
hydrogen fuel cell) and the location where the supply equipment is installed
(government or non-government owned land); see paragraphs c¢(2), ¢(5), and c(6).
Flexibility should also be afforded to states to determine the percentage of vehicle
supply equipment costs eligible for reimbursement when the equipment is made
available for use by the public. Furthermore, flexibility should also be afforded to
Beneficiaries to use funds to purchase rea! estate and for other capital costs associated
with the installation of the vehicle charging equipment. Funding the equipment
purchase without funding the installation of the equipment may unnecessarily hinder
project adoption.

B. Specific Requested Changes to Broaden the List of Eligible Projects and
Allowable Mitigation Action Expenditures

In addition to affording states overall flexibility to best determine mitigation
actions that would result in the greatest NOx emission reductions to fund 100% of these

2
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actions regardless of ownership type, VDEQ request the following specific changes for
the purpose of broadening the list of Eligible Mitigation Actions and allowable Eligible
Mitigation Action Expenditures.

1. Appendix D-2, 1. Class 8 Local Freight Trucks.

VDEQ recommends changing any reference of “model year” to “engine model
year” for Class 8 local freight trucks, as these may not be the same year. This is
particularly important for heavy-duty trucks where newer chassis may have older
engines.

2. Appendix D-2, 1. Class 8 Local Freight Trucks, 2. Class 4-8 Buses,
and 6. Class 4-7 Local Freight Trucks: Reference of Model Year.

The partial Consent Decree limits eligible trucks and buses to those in the 1992
to 2006 model year range. The model year range is too restrictive and should be
expanded. VDEQ recommends that the model year range for the three categories of
eligible trucks and buses under Appendix D-2 (i.e., 1, 2, and 6) be expanded to include
engine model years 2010 and older that do not meet the current NOx heavy-duty
vehicle emission standard.

3. Appendix D-2, Eligible Mitigation Action Expenditures for All
Categories of Eligible Mitigation Actions.

The U.S. Department of Energy, Department of Transportation, and
Environmental Protection Agency and state equivalents have identified that there are
wider opportunities for emission reduction program success with some form of specific
outreach, education, and technical assistance expenditures to support these new or
expanding programs. In the case of many new technologies there is a known
knowledge and familiarity gap with the vehicle owner operators in government and
private sectors that can be mitigated with educational materials, workshops, and
supportive and available administrative/technical experts. VDEQ requests that these
necessary costs be enumerated as allowable and considered as a programmatic or
project expense within each Eligible Mitigation Action category.

] Requests for Clarification of Provisions Under Appendix D and Appendix
D-2

A. State Applicable Public Contracting Laws

Section 5.2.1 of the proposed Mitigation Trust Agreement reads that
Beneficiaries must “certify that all vendors were or will be selected in accordance with
state applicable public contracting laws”, which implies that recipients (i.e., third parties
chosen by Beneficiaries to administer and implement selected Eligible Mitigation

3

VW-2LCMT0000815



Case 3:15-md-02672-CRB Document 1973-9 Filed 09/30/16 Page 91 of 104



Case 3:15-md-02672-CRB Document 1973-9 Filed 09/30/16 Page 92 of 104

Johin O Cruden
Assistant Allorney Geoeral
Environment & Natural Resources Heision
Lonited States Dopurtinent ol Justice
PO Box 7611, Washington, DO 2ti-76 11

Be: Joves Polbooagen Cloon Diesel” M pkeling, Salee Praciwes aved Products
Liabitery Latipating, Case No: MDL No.ei5e CRE (1500, and [, Ref. N,
=54 |- | 148E

[Fear Me. Cegden:

I would like o comment on the Partial Consent Diecree (1Y) th:
Drepartiment of Justice ;DO has submited inthe lawsuit entitled fr e
Folkiwagen "Clagy Dresel” Marketing, Sules Proclices, and Produeils Lrataliny
Ltygabion, Case No: M, No, 2672 CRB (JSC. Specifically, I have concerns
about the PCID's provisions requiring YW to make 52 Lillion in imvesUnents "to
support increased use of teehnolory tor Zoro Emissiom Vehicles)” mown as 2V

Lam the vwoer of Vollan O in South Dakota, Vallan Ol is s small,
mdependdenl gasodine and ethanol readier that also sperates a full service
autmolile repair conter Lhat dees not seoviee electric vehicles, 1 am also the
avwener of a 2.0 liter vehebe that is the subect af DOT's lawsuit. As such an ownor,
I believe 1 may be a porential member of the class whose claims are subject ti the
proposed setilernent in the class uetion Btipation that has been consolidated with
DO s case. | ain submicting these comments an Lehalf of hoth ¥ollan Ol and
mysekt

Fiwe PCD's ZEVarelared investment provisions will harm Vollan ©i und
nvself, and T believe them to he unbuwtid. The prowotion 2nd advancement of
LV required by the PCDY will very likely deprive Vollan Oil of gasoline sales
and reprir service contracts, with consequences that could be tlevasiating.
Further, as u probable member o the elass, 1 am concerned that the PCLY deprives
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VW ot substantial finds that should g weanrd further compensating class
rmembhs for the havm YW has caused them.

[ have hal the apportunits o review those submitred By the Competitive
Enterprise Institute and Bovden Lrray & Associates. Those comments capture my
policy and legal concerns aboul the PCD's 2K Vorolured INVCSLITENT Pikayisions. |
wirlild ke ao fully adopt them as my comments, in addition to what [ have
writlen here,

Thank wou for che spportunity w comment on this LTt Hlalier.

Sincerely, !
"’ A
--. [ e _l.-_’_; R
T+ - o S i e et
LA g At

Bruce Vollan
Crwener, Wallun O]
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W A S A T C H

M

Clean Air Coalition

August 4, 2016

US Department of Justice
Assistant Attorney General,
Environment and Natural Resources Division

Re:

Volkswagen ““Clean Diesel”” Marketing, Sales Practices, and Products Liability Litigation,
Case No: MDL No. 2672 CRB (JSC),

D.J. Ref. No. 90-5-2-1-11386.

Thank you for the opportunity to comment on this matter. This proposed settlement displays a great deal of
attention & creativity in identifying relevant mobile source emission mitigations. We are glad to see the variety of
eligible projects. Good work.

Here in Utah, many advocates would like to see our old dirty locomotives replaced on our commuter rail, Front
Runner. So far, for various reasons, the funding has been elusive. We hope the language in this consent decree
explicitly allows such in-state RR locomotive replacement, as the mechanisms of DERA funding can be difficult to
navigate in a timely fashion. Possibly such replacement would not be selected when all the possibilities are
considered when the settlement is finalized, but it might receive more serious consideration if was not under the
final general DERA program.

Thank you for your attention to these comments.

Peace,

Kathy Van Dame, Policy Coordinator
1148 East 6600 South

Salt Lake City, Utah 84121
(801)261-5989 dvd.kvd@juno.com
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John Cruden

Assistant Attorney General

United States Department of Justice
Environment and Natural Resources Division
P.0.Box 7611

Washington, D.C. 20044-7611

Re: Comments on Proposed Partial Consent Decree Under the Clean Air Act;
In Re: Volkswagen “Clean Diesel” Marketing, Sales Practices, and Products
Liability Litigation, Case No: MDL No. 2672 CRB (JSC)

Dear Mr. Cruden:

We, the undersigned, write to provide our comments and recommendations regarding
Appendix C of the proposed Partial Consent Decree in the Volkswagen “Clean Diesel”
Marketing, Sales Practices, and Products Litigation. Appendix C outlines a zero emissions vehicle
(ZEV) investment program to be implemented nationwide, separately from the funding
allocated to vehicle buy-back and state-level NOx remediation.

As part of the Partial Consent Decree, Volkswagen has agreed to “invest $2.0 billion over 10
years in zero emissions vehicle (ZEV) infrastructure, access and awareness initiatives,” including
$1.2 billion nationally and $800 million in California. This is a welcome investment that is a
potential game changer and could help accelerate the adoption of electric vehicles (EVs), EV
charging networks, and other alternative fuel technologies in California and across the country.
We offer these comments in a constructive way to help the Environmental Protection Agency
(EPA) and the California Air Resources Board (CARB) structure the program in an effective,
workable manner.

This agreement is of particular importance since it comes on the heels of a landmark White
House announcement that will also boost electric vehicles and EV charging stations across the
country. Electric vehicles and EV charging are at a tipping point, and it’s important that new
investments in this area complement all other existing commitments and programs.

We believe that it is critical that the settlement funds be administered independently and
transparently, distributed in a way that encourages the continued development of a robust and
competitive charging and other alternative fuel marketplace, allows drivers significant choice,
and provides for meaningful administrative oversight.

As currently drafted, Appendix C leaves open serious questions about how the $2 billion will be
administered and what its impact will be on innovation and the continued operation of a
competitive marketplace for EV charging equipment and other alternative fuel technologies
and services.
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Therefore, we wanted to take this opportunity to share our thoughts on this matter and urge
the EPA and CARB to ensure that this Partial Consent Decree does not have harmful unintended
consequences for the marketplace.

Specifically, we believe that the ZEV investment program should:

Support a Competitive Marketplace — The agreement shouldn’t pick winners and losers,
especially given that this emerging market transition will in no small part define 21% century
transportation. The agreement should ensure that these funds are administered by regulators
or an independent, third party organization to support the development of a robust,
competitive electric vehicle charging marketplace. An independent administrator is key to
ensuring that the program treats all industry participants, regardless of business model and
technology, fairly. The fund shouldn’t benefit one particular company or market sector, but
should support competition within the entire industry. It’s important to get this right, since the
decisions we make today will define the marketplace for many years to come.

One way to accomplish this is to earmark some portion of the funds for a rebate program to
support employers, apartment owners, workplaces, and other facility managers who want to
install EV charging and other alternative fuel technologies at their place of business or multi-
unit dwelling. This approach has been proven successful in enabling customer choice, and has
the added benefit of being simple in designh, consumer-friendly and administratively cost
effective.

Extend the Benefits to all Communities — The fund should have significant provisions to ensure
that the benefits of electric vehicles, electric vehicle charging, and other alternative fuel
technologies extend to low-income and underserved areas.

Protect Driver Choice — Drivers should have the right to select service providers of their choice
based on a range of options including price, location, technology, and networked capabilities.

Preserve Customer Choice — Site hosts should continue to have the ability to make technology
choices and to determine the price for services at their facilities. This is an important feature of
a well-functioning program, which ensures that site hosts have a stake in maximizing EV
charging and alternative fuel station use and enables them to tailor the installation to the needs
of the site.

Encourage Innovation — The ZEV industry is still at an early stage in its development. New
companies are emerging with new technology offerings and innovative consumer demand-
driven services, and different approaches to communications protocols. Different business
models, technologies, and services should be allowed to compete. Both new companies and
existing market players should be able to participate in the program and bring a range of
products and services to consumers.
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Plans should also emphasize infrastructure projects that support the EVs of the future. As more
models come to market with bigger batteries, consumers will need the longer range
enablement that fast charging corridors bring to ZEV adoption. The fund should enable
infrastructure solutions that offer future-proof technologies and range in an ever changing
market.

Promote EV Awareness & Outreach — With more than four Americans out of five still very
unaware about the availability of ZEVs and PEVs, the attractiveness of the technology in terms
of impact on air quality and climate change, drivability, and lower costs of operations, an
effective program with respect to accelerating ZEV adoption must ensure wide promotion and
outreach across all parts of the population.

Benefit all Drivers Around the Country — The program should be structured to benefit drivers in
California and across the nation, not enable the settling defendants to enter or influence the
markets for ZEV charging and fueling equipment and services.

Provide for Process Transparency — All major stakeholders should understand the process,
have visibility into it, and have the ability to provide timely comments on program
administration.

If structured appropriately, the ZEV investment program can accelerate adoption of zero
emission vehicles and the deployment of EV charging and alternative fuel stations across the
nation. But without appropriate safeguards, the program could undermine the competitive
marketplace that exists today and conflict with existing state and national initiatives and
programs.

We hope that you will embrace these principles as you move to final review and approval of the
Partial Consent Decree.

Sincerely,

Acadia Center

Apollo Sunguard Systems

Ben Kortlang, Senior Partner, Green Growth Fund at KPCB
CAlinnovates

ChargePoint

Clean Fuel Connection

Clean Fuels Ohio

Clinton Electric Co.

Consolidated Electrical Distributors
Electric Transportation Partners
Electric Vehicle Charging Association
Envision Solar
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EV Connect

Hannah Solar

Michigan Energy Innovation Business Council
My Fleet Dept EV Charge Solutions

National Asian American Coalition

National Car Charging

National Energy Technologies LLC

NEMA

New York League of Conservation Voters
North Carolina Sustainable Energy Association
Ohio EV Solutions

Pace Energy and Climate Center

REJ Electric Inc.

SeaWave Batteries

Southern Alliance for Clean Energy

Volta
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